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FURTHERING ASBESTOS CLAIM 
TRANSPARENCY (FACT) ACT OF 2015 


WEDNESDAY, FEBRUARY 4, 2015 

House of Representatives, 

Subcommittee on Regulatory Reform, 
Commercial and Antitrust Law 

Committee on the Judiciary, 
Washington, DC. 


The Subcommittee met, pursuant to call, at 1:04 p.m., in room 
2141, Rayburn Office Building, the Honorable Tom Marino (Chair- 
man of the Subcommittee) presiding. 

Present: Representatives Marino, Goodlatte, Farenthold, Issa, 
Walters, Ratcliffe, Trott, Bishop, Johnson, Conyers, DelBene, Jef- 
fries, Cicilline, and Peters. 

Staff present: (Majority) Anthony Grossi, Counsel; Andrea Lind- 
sey, Clerk; and (Minority) Susan Jensen, Counsel. 

Mr. Marino. Good afternoon. The Subcommittee on Regulatory 
Reform, Commercial and Antitrust Law will come to order, and 
without objection, the Chair is authorized to declare a recess of the 
Committee at any time. And just to give you a little head’s up, in 
about 15 or 20 minutes, that bell is going to ring, and we will have 
to go vote, and it should not be that long. I think we only have a 
couple of votes, and I apologize for the inconvenience. 

We welcome everyone to today’s hearing on the “Furthering As- 
bestos Claim Transparency Act of 2015,” known as the “FACT Act.” 
This morning, I am going to recognize myself for an opening state- 
ment, and then I am going to give my good friend, Mr. Hank John- 
son, the opportunity for his opening statement. 

This morning, the Subcommittee meets to examine H.R. 526, the 
“Further Asbestos Claim Transparency Act of 2015,” or the “FACT 
Act.” This legislation is aimed at preventing fraudulent activity 
within the asbestos bankruptcy trust system. Following the first 
successful tort lawsuit against an asbestos defendant in the 1970’s, 
asbestos litigation dramatically increased to the point that the Su- 
preme Court described the ongoing lawsuit as an, and I quote, “as- 
bestos litigation crisis.” 

Under the backdrop of increasing asbestos claims and an expand- 
ing defendant population, courts and parties initiated several at- 
tempts to achieve a comprehensive resolution to asbestos litigation. 
Notwithstanding these efforts, no resolution has been reached. 
Likely due to the absence of a comprehensive resolution to the on- 

( 1 ) 
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slaught of asbestos litigation, companies closed their doors with 
great cost to the economy and their employees. Estimates of the 
cost of asbestos litigation and the ensuing bankruptcies ranged 
from between $1.4 and $3 billion, coupled with a loss of approxi- 
mately 60,000 American jobs. 

To allow some companies to emerge from bankruptcy and con- 
tinue their business operations. Congress amended the Bankruptcy 
Code. The amendment includes a provision. Section 524(g), which 
forges what is a simple compromise. A company can receive a per- 
manent injunction against all of its asbestos liability claims if it 
funds a trust in an amount sufficient to pay all present and future 
asbestos claims. A product of bankruptcies that use Section 524(g) 
is a negotiated resolution. A company can continue generating jobs 
and income for the economy with the certainty that it will no 
longer face asbestos liability. Asbestos claimants will have con- 
fidence in a dedicated pool of money that is reserved to compensate 
them for their injuries. 

Over the past several years, however, the Committee has heard 
complaints regarding the asbestos bankruptcy trust system. These 
complaints have focused on the ability of plaintiffs’ firms to exert 
considerable control over the formation and operation of the trust, 
the dramatic reduction in transparency from these asbestos trusts, 
and troubling reports of fraudulent activity occurring as a result. 
The fraudulent activity follows a similar pattern where plaintiffs’ 
firms file claims against a bankruptcy asbestos trust claiming in- 
jury with one set of facts. The plaintiffs then file claims against de- 
fendants in State court based on different and sometimes con- 
flicting sets of facts. This conduct is calculated to exploit the 
opaque nature of bankruptcy asbestos trust operations. 

Furthermore, fraud of this variety drains the finite funds set 
aside in these asbestos bankruptcy trusts so that when future as- 
bestos victims start to develop symptoms and look to the trusts for 
compensation, their recoveries may be diminished dramatically. 

I support the Vice-Chairman of the Subcommittee, Mr. 
Farenthold, for introducing the FACT Act, and I am an original co- 
sponsor of this important legislation that will increase trans- 
parency in the asbestos bankruptcy trust system, and allow these 
trust funds to protect against fraudulent activity. Critics of this 
legislation have raised concerns that this bill imposes an undue 
burden on the asbestos trust. Critics also allege that it infringes on 
asbestos victims’ privacy, and is not necessary because the critics 
allege fraud does not exist in the bankruptcy asbestos trust system. 
These concerns should be carefully evaluated. 

Thankfully, we have an excellent panel of witnesses before us 
today who will help us build upon the Committee’s extensive record 
in support of this measure, and address the concerns that have 
been raised by critics of the legislation. I look forward to their testi- 
mony. 

[The bill, H.R. 526, follows:] 
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114TII CONGRESS 
1st Session 


H. R. 526 


To amend title 11 of the United States Code to require the public disclosure 
by tmsts established under section 524(g) of such title, of quarterly 
reports that contain detailed information regarding the receipt and dis- 
position of claims for injuries based on exposure to asbestos; and for 
other purposes. 


TN THE HOUSE OE REPRESENTATHHIS 

jANL'AItY 26, 2015 

Mr. Pae,bnthold (for himself and Mr. Mae,ino) introduced the folloiving bill; 
which was referred to the Committee on the Judiciary 


A BILL 

To amend title 11 of the United States Code to require 
the public disclosure by trusts established under section 
524(g) of such title, of quarterly reports that contain 
detailed information regarding the receipt and disposition 
of claims for injuries based on exfiosure to asbestos; 
and for other purposes. 

1 Be it enacted hy tke Senate and House of Representa- 

2 tives of the United States of America, in Congress assembled, 

3 SF.flTinM 1 SRORTTTTT.F 
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2 

1 SEC. 2. AMENDMENTS. 

2 Section 524(g) of title 11, United States Code, is 

3 amended by adding at the end the following: 

4 “(8) A trast described in paragraph (2) shall, subject 

5 to section 107 — 

6 “(^^) with the bankruptcy court, not later 

7 than 60 days aider the end of eveiy quarter", a repord 

8 that shall be made a,vaila,ble on the coind/s public 

9 docket and with respect to such quaidci’ — 

10 “(i) desci'ibes each demand the trust re- 

11 eeived from, including the name and exposure 

12 histor-y of, a clainrant and the basis for" arry 

13 pajmient from the tr-ust made to such claimant; 

14 and 

15 "Hii) does not include any confidential med- 

16 ical record or the claimant^ full social security 

17 nurrrber; and 

18 “(U) upon written request, and subject to pay- 

19 rnent (demanded at, the option of the trust) for any 

20 reasonable cost incurred by the trast to comply with 

21 such request, provide in a timely manner any infor- 

22 mation related to pawient from, and demands for 


r\'-t 
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3 

1 SEC. 3. EFFECTIVE DATE; APPLICATION OF AMENDMENTS. 

2 (a) Effbctr^e Date. — Except as provided in sub- 

3 section (b), this Act and the amendments made by this 

4 Act shall take effect on the date of the enactment of this 

5 Act. 

6 (b) Application of Amendments. — The amend- 

7 ments made by this Act shall apply with respect to cases 

8 commenced under title 1 1 of the United States Code be- 

9 fore, on, or after the date of the enactment of this Act. 

O 
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Mr. Marino. I now recognize the Ranking Member, Mr. Johnson, 
for his opening statement. 

Mr. Johnson. Thank you, Mr. Chairman. And, Mr. Chairman, at 
this time, I know that the Ranking Member of the full Committee, 
Mr. Conyers, has some pressing business. And so I will yield to him 
insofar as his opening statement is concerned, and I would like the 
opportunity to make my own once he concludes. 

Mr. Conyers. Thank you so much. Ranking Member Johnson. I 
appreciate your kindness. We are all under time constraints here. 
I mean, the Committee is full of them. But before I make my re- 
marks about the subject, I just wanted to congratulate our col- 
league, Tom Marino, on his new role as Chairman 

Mr. Marino. Thank you, sir. 

Mr. Conyers. Congratulations, sir, on the Subcommittee of Reg- 
ulatory Reform, Commercial and Antitrust Law. And I look forward 
to working with him and hope that he will continue in the spirit 
of collegiality that his predecessor, Spencer Bachus, exemplified 
during his tenure as Chairman of the Subcommittee, and I know 
that he will. 

And I also see the widow of our former colleague, Bruce Vento, 
Mrs. Sue Vento, here and present, and I wanted to thank her for 
coming, acknowledge her presence here in the Judiciary Com- 
mittee. Bruce Vento represented the 4th District of Minnesota for 
almost 24 years until his death from mesothelioma, a form of can- 
cer in the lining of the chest cavity often linked to exposure to as- 
bestos fibers. Many of us remember Bruce fondly, a tireless cham- 
pion of the American worker, the environment, and the homeless. 
And so, I am very pleased that Mrs. Vento has chosen to continue 
his fight, their fight, against those who do harm. 

I also note that she is joined by a number of asbestos victims, 
as well as family members who have lost relatives as a result of 
their exposure to asbestos. Will all they just stand up for one mo- 
ment, please? 

[Audience members stand.] 

Mr. Conyers. I did know it was that many. Congratulations. 
Thank you. And I am sure everyone on this Subcommittee appre- 
ciates your presence here. You may sit down, please. I understand 
that among them, there are both Democrats and Republicans, and 
you come from across the United States, so welcome again. And in 
spite of your suffering and personal loss, you are here today to help 
enlighten us about your concerns regarding this legislation. You 
are all to be commended, and we are glad that you are here. I also 
want to note the presence of our distinguished witnesses. 

I just want to mention before I yield back that H.R. 526, the 
“Further Asbestos Claim Transparency Act,” commonly referred to 
as the “FACT Act,” gives asbestos defendants new weapons with 
which to harm asbestos victims. It imposes invasive disclosure re- 
quirements that would threaten asbestos victims’ privacy when 
they seek payment for injuries from an asbestos bankruptcy trust. 

The bill would require disclosure of claimants’ sensitive personal 
information, including their names and exposure histories when 
they seek payment for injuries from these trusts. This means as- 
bestos victims will be re-victimized by allowing this highly personal 
and sensitive health information to be irretrievably released into 
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the public domain. Just imagine what insurance companies, pro- 
spective employers, lenders, data collectors, and others could do 
with this private information. Worse yet, these asbestos victims 
would be more vulnerable to predators. 

Although H.R. 526’s supporters claim that it is intended to help 
victims of asbestos exposure, asbestos victims vigorously oppose 
H.R. 526. In fact, I am not aware of a single victim who supports 
this bill. And so, it is a proposal that is fundamentally inequitable 
and requires these bankruptcy asbestos trusts to make certain dis- 
closures that imposes no comparable demands on asbestos victims. 
Remember, these are the very companies whose products killed or 
injured millions of Americans. In fact, some manufacturers inten- 
tionally concealed information about the known risk of asbestos ex- 
posure, and used every trick in the book to avoid liability. They 
even fought the Federal Government’s effort to ban use. 

And so, as a result, asbestos continued to be widely used in con- 
structing our homes, offices, public schools, and even this very 
building in which we are all gathered today. But now, the very 
manufacturers want Congress to help them by passing H.R. 526, 
which effectively shifts the cost of discovery away from these de- 
fendants to asbestos bankruptcy trusts. So, while today’s majority 
witnesses may claim that the asbestos trust system is rife with 
fraud, I think we will find out that there is very little merit to this 
assertion. 

And so, I will in closing note that several organizations — the 
Military Order of the Purple Heart, Asbestos Disease Awareness 
Organization, AFL-CIO, the Public Citizen Environmental Work- 
ing, among others — all oppose the legislation. And I yield back my 
time, and thank the Chairman for his generosity. 

Mr. Marino. You are welcome. Thank you, Mr. Conyers. The 
Chair now recognizes the Vice-Chairman of the Subcommittee, Mr. 
Farenthold. 

Mr. Farenthold. Thank you very much, and I will be brief. This 
bill is designed to protect future victims of asbestos, or victims who 
have not yet discovered their injury. There are limited resources in 
these trusts. It is designed to prevent double dipping. It is designed 
to prevent fraud as a result of filing suits in multiple cases. 

There is a long history of abuses within the asbestos litigation 
system, a lot of which were brought to light in the district that I 
represent in Corpus Christie where Judge Jan Jack discovered 
massive abuses. We are just trying to get the facts out. We are not 
asking anybody who is a victim who gets a claim from a trust to 
give any more information than they would give in pleadings in a 
typical lawsuit. All we are trying to do here is set up a system of 
transparency where we know if you have been injured and been 
compensated, it keeps unscrupulous plaintiffs’ attorneys, and, in 
some cases, unscrupulous alleged victims from double dipping. 

This is just simple get the facts out there so the lawyers and the 
courts all know what is going on. It is a simple, short, 2-page bill, 
3 pages if you count the header. And all it asks for is a disclosure 
of information that would normally be available in pleadings. It is 
a quick, easy step to solve a problem and preserve limited re- 
sources in these trusts for as yet undiscovered victims. I will yield 
back. 
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Mr. Marino. Thank you, Mr. Farenthold. The Chair recognizes 
the Ranking Member, Mr. Johnson. 

Mr. Johnson. Thank you, Mr. Chairman. Before I begin, I would 
like to take a moment to congratulate you on your new position as 
Chairman of this very important Subcommittee. I enjoyed a terrific 
relationship with your predecessor. Congressman Bachus, and I 
look forward to continuing that relationship with someone that I 
consider a close colleague and a personal friend. Although we will 
not see eye-to-eye on every issue, I look forward to working closely 
with you on important matters this Congress. 

Turning to the substance of today’s hearing, I have serious con- 
cerns with the so-called FACT Act. It is actually a very small com- 
pact Trojan horse piece of le^slation that is quite dangerous to the 
ability of claimants to, particularly those in the future, to get an 
adequate recovery for the harm that was done. And I think all of 
you people here, victims and the families of victims, have probably 
been called perpetrators, malingerers, and fraudulent individuals 
trying to make a dollar off of something that you should not even 
be, you know, trying to get. But I recognize you as people who have 
been aggrieved, and this court system is the place to go to receive 
the relief that you are due. 

Not only does this bill create a major hurdle for families already 
facing the insurmountable fight against asbestos-related disease, it 
also violates their privacy by publicizing sensitive information 
about claimants. This information is already discoverable if rel- 
evant to a claim or defense at trial. As written, little would stop 
this litigation from allowing third parties to collect and monetize 
claimants’ medical history, or use this information to discriminate 
against victims and their families. 

Federal or State rules of civil procedure already allow a defend- 
ant to gain all relevant information about a claimant’s exposure 
during discovery. Defendants are often wealthy corporations rep- 
resented by experienced, powerful litigators who have the knowl- 
edge and resources to handle discovery. They get paid well to do 
so. But even if both parties were on equal footing, how does a de- 
fendant’s need for materials outside of discovery justify a major pri- 
vacy intrusion on a vulnerable class of persons? This question is es- 
pecially troubling when we stop to consider the equities of these ac- 
tions where defendants and claimants are rarely on equal footing 
during discovery, or any other stage of the litigation. 

Rather than providing for broader transparency for both parties 
in litigation, the FACT Act creates significant hurdles for asbestos 
victims while doing nothing to address the other party to the litiga- 
tion. If we remove the rhetoric behind the FACT Act, all we are left 
with is legislation that creates an asbestos death database with the 
sole purpose of allowing Honeywell, Koch Industries, and the two 
largest asbestos insurers, Berkshire and Mutual, to easily gain or 
easily access other asbestos corporations’ kill lists so they can de- 
termine if asbestos victims are getting what they view as too much 
justice and if there is way they can nickel and dime the families 
they have devastated. 

That is what this bill is all about. It is a Trojan horse. It guaran- 
tees the asbestos industry and its insurers, it guarantees that they 
pay as little to their victims as possible. That alone is offensive, but 
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the way the bill achieves this objective is morally reprehensible. 
Moreover, for the second straight Congress, the majority has ig- 
nored and disregarded the hardships and testimony of asbestos vic- 
tims and families. Not one victim or their family is seated at this 
table today to give testimony. At no point were victims or family 
members invited to testify about a bill that would seriously affect 
their lives. After retracting a promise to these families last Con- 
gress, I am disappointed to report that the majority has again shut 
the doors to these families to testify on the real effects of this bill. 
But these problems are only the tip of the iceberg when it comes 
to my concerns about the FACT Act. 

In closing, although I welcome Chairman Marino and look for- 
ward to working with him on many important issues this Congress, 
I must respectfully voice my deep opposition to this legislation. And 
with that, I yield back. 

Mr. Marino. Thank you, Mr. Johnson. I am going to declare a 
recess in a moment, but I would like to bring out a point that my 
good friend brought out before, just in his comments. The proce- 
dure has been when the Democrats were in control and we have 
four people at the panel, whoever is in control invites three, and 
the other side invites one. We have continued with that under my 
chairmanship. We invited three. The other side invited one. The 
Democrats could have invited any one of you or anyone else — vic- 
tim — to come and testify. They chose not to. They chose to have the 
attorney that represents the attorneys in these cases testify, so I 
want to make that perfectly clear. You could have been invited by 
my colleagues on the other side of the aisle. They chose not to. 

I am going to declare a recess at this point, and we will be back 
within 20 or 25 minutes. We have two votes, and then we will in- 
troduce our witnesses. 

[Recess.] 

Mr. Marino. The hearing will now resume. Without objection, 
the other Members’ of the Committee opening statements will be 
made part of the record. 

We have a very distinguished panel today, and I will begin by 
swearing in our witnesses before introducing them. So, if you 
would, please all rise. Raise your right hand. 

Do you swear that the testimony you are about to give is the 
truth, the whole truth, and nothing but the truth, so help you, 
God? 

[A chorus of ayes.] 

Mr. Marino. Let the record reflect that all the witnesses re- 
sponded in the affirmative. Thank you. Please be seated. 

I would like to introduce from my left to right, first Mr. 
Inselbuch. Is that correct, sir? Okay. Mr. Inselbuch practices law 
at Caplin & Drysdale New York offices. He has 30 years of experi- 
ence practicing on behalf of asbestos plaintiffs’ bar, and was first 
retained in that capacity in a landmark asbestos bankruptcy case 
of Johns Manville in 1985. He has represented the asbestos plain- 
tiffs bar in a number of complex bankruptcies, including those of 
W.R. Grace, Babcock & Wilcox, Pittsburgh Coining, and Armstrong 
World Industries. 

Mr. Inselbuch earned his undergraduate degree from Princeton 
University, his law degree from Columbia University, and a mas- 
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ters of law degree from the New York University School of Law. 
Welcome, sir. 

Mr. Vari is a partner at the Pittsburgh office of the law firm of 
K&L Gates, where he specializes also in asbestos litigation. He has 
over 25 years of asbestos litigation experience in both trial and ap- 
pellate courts in a number of States, including: California, New 
York, Illinois, Pennsylvania, Texas, Massachusetts, Michigan, and 
Ohio. Mr. Vari has been recognized repeatedly for the quality of his 
work, including being named one of the best lawyers in America 
and the Pennsylvania Super Lawyer. 

Mr. Vari earned his undergraduate degree in finance from the 
University of Akron and his law degree, summa cum laude, from 
the University of Akron School of Law, where he was the managing 
editor of the Law Review. Welcome, sir. 

Mr. Scarcelli — correct pronunciation? 

Mr. SCARCELLA. Close enough. 

Mr. Marino. Okay. What is it? 

Mr. ScARCELLA. Scarcella. 

Mr. Marino. Scarcella. 

Mr. Scarcella. Scarcella, yes. 

Mr. Marino. Okay. Mr. Scarcella — I apologize — is an economist 
and principal with Bates White Consulting Firm. He has over 10 
years of experience in economic consulting related to asbestos liti- 
gation, and has extensive knowledge of the Administration and op- 
eration of asbestos bankruptcy trusts. Additionally, Mr. Scarcella 
regularly provides his expertise to ongoing asbestos litigation suits, 
and has served as an expert witness in over 50 individual asbestos- 
related cases. 

He earned his bachelor’s degree in both economics and public af- 
fairs, as well as a master’s degree in economics from American Uni- 
versity. Again, welcome, sir. 

Mr. Brickman is a former acting dean and professor of law at 
Benjamin N. Cardozo School of Law at Yeshiva University. He is 
a leading scholar and expert on asbestos litigation. Professor 
Brickman has published numerous articles, spoken on many pan- 
els, and testified frequently before governing bodies and courts on 
the issues related to asbestos litigation. 

Professor Brickman earned his bachelor of science degree in 
chemistry from Carnegie Tech, his law degree from the University 
of Florida where he was a member of the Law Review and grad- 
uated Order of Coif, and a master’s of law degree from Yale Uni- 
versity where he was a Sterling Fellow. 

Each of the witnesses’ written statements will be entered into 
the record in its entirety. I ask that each of you witnesses summa- 
rize your testimony in 5 minutes or less. And to help you stay with- 
in the time, there is a timing light in front of you. Now, I do not 
know how good I am going to be about this because I am color 
blind, and I cannot see the last two. They look they are on or off 
all the time. The light will switch from green to yellow indicating 
that you have 1 minute to conclude your testimony. When the light 
turns red, it indicates that the witness’ 5 minutes have expired. 
And what I will do is if we get to that red light, when someone 
nudges me, I will just politely do a little tap and give you a hint 
to please wrap up. 
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Okay. We are going to start with Mr. Inselbuch’s testimony. Sir, 
please make sure the microphone is on and pulled up to you. Sir, 
I think you may have to push that button on that microphone in 
front of you. The light should come on. 

Mr. Inselbuch. Yes. 

Mr. Marino. Okay, good. Now, we can hear you. Thank you. 

TESTIMONY OF ELIHU INSELBUCH, MEMBER, 

CAPLIN & DRYSDALE, CHARTERED, NEW YORK, NY 

Mr. Inselbuch. Thank you, Mr. Chairman. The Committee press 
release says, the “FACT Act reduces fraud in the asbestos bank- 
ruptcy system through increased transparency measures.” The 
Committee has been led to believe there is fraud. Presumably 
claims are being paid by trusts based on false information, deplet- 
ing the pool of funds available for legitimate claimants. 

Nothing could be further from the truth. I know. Unlike these 
other witnesses, my work involves regular interaction with many 
asbestos trusts. No one, certainly not any of these witness, has pro- 
vided a listing of any such fraudulently paid claims. 

Who is telling you this and asking you to help the trusts help 
themselves and their victims? Not one trust or trustee, not one vic- 
tims group, not one victim. There are real victims sitting behind 
me in this room today. Ask them how this bill would help them. 
No, this bill comes through the United States Chamber of Com- 
merce on behalf of the asbestos companies and their insurers. They 
presume on your goodwill here and are selling a false bill of goods. 

Increased so-called transparency is apparently only a one-way 
imperative for asbestos corporations because nothing in the act 
would require asbestos defendants to provide transparency for all 
the settlements that they demand be held confidential and hidden 
from public view. Presumably, asbestos defendants do not want as- 
bestos victims to know what they paid to other victims to resolve 
their conduct. 

And whose private information becomes public? Thousands of 
your constituents, many aging veterans, who might prefer the 
world not know who they are, where they live, that they are sick, 
that they have recently resolved a claim, and are in possession of 
funds. And who pays for this transparency? The victims them- 
selves. As Mr. Campbell’s letter attests, “Compliance with this act 
will cost the trust millions of dollars each year on Section A alone, 
with no possible estimate for Section B.” Mr. Scarcella disagrees, 
but he has never worked at any of the trusts in question, and his 
long-ago experiences at the Manville trust hardly qualifies him to 
contradict the people who will actually do the work. 

A word about double dipping. Mr. Vari and his defense col- 
leagues are insulting the intelligence of those members who have 
law degrees, and presuming on the ignorance of the tort law of 
those who do not. First, it is imperative that the Committee Mem- 
bers understand this point. Each trust only pays its respective de- 
fendant’s share of the harm caused to a victim, meaning that there 
is absolutely no opportunity to double dip because each trust and 
each settling defendant in the tort system only pays for their por- 
tion of the harm caused. No one defendant or trust pays for the 
harm caused by another trust or defendant. 
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Also, as the tort law makes clear, an injured person can sue and 
collect from each and every person or entity who culpably caused 
that injury. Asbestos victims are individuals exposed during their 
employment history to dozens of asbestos-containing products, and 
recover from each and every entity responsible. Typically, over 99 
percent of the time, all the claims are settled with tort system de- 
fendants and with trusts. What the victim receives is the total sum 
of those settlements, and there is no standard by which to measure 
how well or how poorly compensated he or she has been. 

Only in the very rare circumstance that a case goes to verdict 
has a victim been compensated in full. Mr. Vari knows about cases 
like this, at least in New York where his client. Crane Company, 
went to verdict and was found not only liable, but recklessly so. 
And only after such a verdict has been paid to a victim, and, of 
course, the jury finding is always reduced by any settlement 
amounts already received by the victim, if a victim then sought and 
obtained recovery from a trust, could there be even a possibility of 
so-called double dipping. But this does not ever happen because 
after satisfaction of the rare verdict, the defendant steps into the 
shoes of the victim and can on its own behalf pursue any unpaid 
trust claims. 

So why are we here? If the act will not force the trust savings, 
and if no trust or victims group wants this, who does and why? I 
can only surmise that the bill sponsors believe by trumping long- 
developed State law and obtaining information on hundreds of 
thousands of their victims, asbestos corporations will be able to pay 
less for the injuries and deaths they have caused. You should not 
help them. Thank you. 

[The prepared statement of Mr. Inselbuch follows:] 
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1 would like to thank Subcommittee Chairman Marino, Ranking Member Johnson and the 
members of this Subcommittee for the opportunity to testify on H R. 526, the “Furthering 
Asbestos Claim Transparency (FACT) Act of 2015.” My name is Elihu Inselbuch. I am a 
member of the firm of Caplin & Drysdale, Chattered in New York, and much of my work over 
the last 25 years has involved representing victims’ rights in asbestos bankruptcy proceedings. 
Specifically, and most relevant for purposes of this hearing, I was first retained to act for the 
asbestos claimants’ committee in the Manville reorganization. Since then I’ve represented the 
interests of claimants in a number of large asbestos-related bankruptcies and class actions, 
including, for example, Jim 'Walter Corp., Fibreboard, Raytech Corporation, Babcock & 'Wilcox, 
Pittsburgh Coming, Armstrong World Industries, G-I Holdings, and W.R. Grace. In addition, I 
serve as counsel to a number of the Trust Advisory Committees appointed under plans of 
reorganization in asbestos-driven bankruptcies to serve as fiduciaries to the tmsts created by the 
plans. 

As a result of this work. I’ve become intimately familiar with the horrors of the asbestos-disease 
epidemic, this country’s systematic attempts to grapple with how to compensate such large 
numbers of victims over decades of disease, and the operations of the asbestos tmsts. 

I. Summary 

H.R. 526, the FACT Act of 2015, is the latest, but not the first, attempt by asbestos defendants to 
minimize and ultimately extinguish their liability in the tort system. These defendants — which 
are the only beneficiaries of this bill — are the same asbestos companies who for decades have 
been determined liable for recklessly and willfully exposing unknowing workers and their 
families to the companies’ deadly products. Had these companies shared the information they 
knew about the dangers of asbestos, or at the very least, provided adequate safety gear, countless 
lives would have been saved, and you would not be sitting here today. 

What many people do not realize is that the asbestos-disease epidemic is the longest-running 
public health epidemic in our history. Asbestos exposure kills thousands of Americans every 
year and because asbestos has yet to be banned in this country, will continue to do so for many 
decades to come. For more than eighty years, corporations that produced and distributed 
asbestos-containing products — and their insurance companies — have attempted to avoid 
responsibility for the deaths and injuries of millions of American workers and consumers caused 
by those products. Since before 1930, these corporations have hidden the dangers of asbestos and 
lied about their knowledge of those dangers, lobbied to make it harder for workers to sue for 
their injuries, fought to weaken protective legislation, and to this day denied responsibility. 

The FACT Act is yet another example of their tactics, designed only to delay payments to 
victims and deny accountability. The bill is predicated on a fundamental misunderstanding of 
why the asbestos trust mechanism was created, how it works, and the false belief that there is 
significant fraud in the asbestos trust system. 


I 
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II. Asbestos Disease and Litigation 
a. General Backgronnd 

Asbestos is a naturally occurring mineral that was widely used during the twentieth century for 
industrial, commercial, and residential purposes.' Because of its tensile strength, flexibility, 
durability, and acid- and fire-resistant capacities, asbestos was used extensively in industrial 
settings and in a wide range of manufactured goods.'' Diseases caused by exposure to asbestos 
kill thousands of Americans every year because asbestos is inherently dangerous. Whenever 
materials containing asbestos are damaged or disturbed, microscopic fibers become airborne, and 
can be inhaled into the lungs and cause disease.^ The most serious asbestos-related disease is 
mesothelioma, a virulent cancer of the lining of the chest cavity that can be caused by even a 
short period of exposure, and is inevitably painfully fatal, often within months of diagnosis.'' 
Other illnesses caused by asbestos include lung cancer, asbestosis, and pleural diseases.' The 
bulk of asbestos liabilities are for mesothelioma and other asbestos-related cancers. 

Tens of millions of American workers have been exposed to asbestos; more than 27 million 
people were occupationally exposed between 1940 and 1979.'’ Millions of those exposed have 
fallen ill, or will fall ill in the future; many have died and many more will die as a result of their 
exposure. Manufacturers — but not workers — were for decades well aware of the significant 
health hazards posed by asbestos, but production and distribution of new asbestos-containing 
products continued virtually unabated until the 1970s,’ and in some cases until 2000.* Asbestos 
diseases have long latency periods, a person exposed while working may not fall ill for forty 
years or fifty years, or even longer." Thus, even though asbestos production and use has declined, 
the epidemic of asbestos-related illnesses is expected to continue for decades into the future. 

By the early 1900s, medical scientists and researchers had uncovered “persuasive evidence of the 
health hazards associated with asbestos.”"' Manufacturers and insurers knew this, and even as 
evidence mounted they continued to hide these findings and deny responsibility. In 1918, a 
Prudential Insurance Company report revealed excess deaths from pulmonary disease among 
asbestos workers, and noted that life insurance companies generally declined to cover asbestos 
workers because of the “assumed health-injurious conditions of the industry.”" For decades, 
asbestos manufacturers were well aware of the dangers of asbestos, and deliberately did not 
protect their workers or the end-users of their products. In a thorough discussion of the history of 
asbestos use and litigation in the United States, District Judge Jack Weinstein noted: 

Reports concerning the occupational risks of asbestos, including the incidence of 
asbestosis and lung cancer among exposed workers, have been substantial in 
number and publicly available in medical, engineering, legal and general 
information publications since the early 1930s. There is compelling evidence that 
asbestos manufacmrers and distributors who were aware of the growing 
knowledge of the dangers of asbestos sought to conceal this information from 
workers and the general public." 

As workers and others who had been exposed to asbestos began to get sick in large numbers, 
litigation began in the 1960s. Of particular importance was evidence uncovered by plaintiffs’ 
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attorneys — “[tjhrough persistence, vigorous discovery and creative efforts” — establishing that 
“manufacturers . . . knew that asbestos posed potentially life-threatening hazards and [chose] to 
keep that information from workers and others who might be exposed.”*^ Angered by evidence 
that infonnation about the dangers of asbestos had been suppressed, juries began awarding large 
punitive damages.*"' 

b. Evolution of Filings in The Tort System 

Asbestos personal injury litigation began in earnest in 1973 after the Fifth Circuit’s decision in 
the benchmark case of Borel v. Fibreboard Paper Prodncls Corp.^' Bore! established that 
manufacturers and distributors of asbestos products are liable to persons injured as a result of 
using their products because of their failure to warn regarding the danger of those products.*® 
Recognizing that because of the very nature of their employment many persons have been 
exposed to a variety of asbestos products made by a large number of manufacturers, under 
circumstances that make it impossible to ascribe resulting disease to one particular product or 
exposure, the Bore! court found that each and every exposure to asbestos could constitute a 
substantial contributing factor in causing asbestos diseases, and that each and every defendant 
who contributed to the plaintiffs aggregate asbestos exposure is legally responsible for the 
plaintiffs asbestos-related injuries.*’ The overwhelming majority of courts throughout the 
country have accepted the legal principles set out in Borel."* 

With this development in the law, the thousands of people killed and maimed by exposure to 
asbestos and asbestos-containing products began to sue the manufacturers and distributors of 
those products. So many people had been injured or killed by asbestos that twenty-five thousand 
lawsuits were commenced in the next decade.*’ 

III. The Creation of The Asbestos Trust System 

Epidemiology makes clear that thousands of people each year for decades to come will fall ill 
and die as a result of asbestos exposure. The overwhelming numbers of people who asbestos 
manufacturers made sick and who are dead or dying from exposure to their asbestos-containing 
products and the large numbers of future claims have required many asbestos manufacturers to 
resort to bankruptcy to deal with these claims. Private asbestos trusts were created during these 
bankruptcies to ensure that the tens of thousands of people who are currently sick and dying and 
the tens of thousands more who science tells us will sicken and die in the future as a result of 
their asbestos exposure can receive some compensation for their injuries. Asbestos corporations 
are required to fund asbestos trusts in order to pay victims before they can emerge from 
bankruptcy free and clear of all asbestos liability. 

a. Maiiville 

The Johns-Manville Corporation was the largest manufacturer and distributor of asbestos 
products in the United States in the twentieth century. Manville officers and directors knew of 
the dangers of asbestos since at least 1934, and in concert with other industry members kept this 
knowledge secret to prevent workers from learning that their exposure to asbestos could kill 
them. As evidence of Manville’ s responsibility became known, it w'as faced with tens of 
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thousands of lawsuits, and, to deal with this liability, filed its Chapter 1 1 petition for 
reorganization in August of 1982.™ To solve the problem of future claims, the Manville plan of 
reorganization pioneered the use of a trust dedicated to the resolution and payment of asbestos 
claims. The Manville Trust assumed the debtors’ present and future asbestos liabilities, and all 
asbestos claims against the debtors (including those in the future) were directed to the Trust by 
an injunction — a “cornerstone” of the plan^* — channeling all asbestos claims from the 
reorganized Manville Corporation to the Manville Trust. The channeling injunction was issued 
pursuant to the bankruptcy court’s general equitable powers.^^ 

b. Congress Acts 

A substantial portion of the assets conveyed to the Manville Trust from which it would pay 
claims were equity and debt interests in the reorganized Manville Corporation, which, shorn of 
its asbestos liabilities, was a profitable forest products and industrial company. The public 
markets were skeptical about the validity of the channeling injunction, depressing the value of 
the Trust’s holdings. To alleviate concerns about the Manville injunction, and to foster 
reorganization of asbestos debtors, in 1994 Congress enacted Bankruptcy Code Section 524(g), 
which statutorily validates the trust and channeling injunction mechanisms pioneered in the 
Manville case,^’ As Senator Brown then explained, “[wjithout a clear statement in the code of a 
court’s authority to issue such injunctions, the financial markets tend to discount the securities of 
the reorganized debtor. This in turn diminishes the trust’s assets and its resources to pay 
victims.”^"* 

Section 524(g) satisfies due process concerns with respect to future claimants by providing for 
appointment of a legal representative to protect their interests.^’ The statute gives a debtor the 
right to propose and have confirmed a plan that will create a trust to which all of the debtor’s 
present and future asbestos personal injury liabilities will be transferred, or channeled, for post- 
confimiation claims evaluation and resolution.™ The debtor is freed of asbestos claims, in return 
for funding the trust, and present and future asbestos claimants have recourse to the assets of the 
trust. 

There were not many other asbestos-driven bankruptcies of note in the 1990s — the largest was 
likely the bankruptcy of the Celotex Corporation and Carey Canada Incorporated (a subsidiary 
that had been engaged in the mining, milling, and processing of asbestos fiber), which filed for 
bankruptcy protection in 1990. The Celotex Asbestos Settlement Trust was formed in 1998. 

This changed in the next decade, however. In 2000, there were sixteen asbestos personal injury 
trusts; by 201 1, there were nearly sixty, with trusts formed by many large asbestos defendants, 
including Armstrong World Industries Inc., the Babcock & Wilcox Company, Halliburton 
(Dresser Industries), Owens Corning Corporation, and United States Gypsum,^ 

IV. Asbestos Trusts and Victim Compensation Today 

According to the GAO, as of 20 1 1 , there were sixty private asbestos trusts.^* Most of these trusts 
work the same way. Pursuant to the mandate of 1 1 U.S.C. § 524(g), an asbestos trust must treat 
all similar claimants in substantially the same manner.™ When it is formed, therefore, a trust will 
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project the number of claims it expects to receive and determine the historic settlement value of 
those claims — what its predecessor would have paid to settle the claims had they been brought 
in the tort system.'™ The trust has fixed assets that will be insufficient to pay the full historic 
settlement value of all claims; it therefore sets a payment percentage, and each present and future 
claimant is paid a liquidated settlement value for his or her claim discounted by the payment 
percentage.^* The functioning of the trusts approximates the process through which lawsuits in 
the tort system are settled. 

An asbestos trust is a private trust; there are no government monies involved. Each private trust 
is governed by its trust agreement and the trust agreement exhibits, which include a document 
containing a series of trust distribution procedures (“TDP”), approved by the bankruptcy court 
when confirming a plan of reorganization providing for creation of the trust.^^ The TDP sets 
forth procedures for the administration of the trust and establishes a process for assessing and 
paying valid claims. The TDP also includes the settlement amounts that the trust will offer a 
claimant with an asbestos-related disease who meets the exposure and medical criteria set out in 
the TDP, and thus can presumptively establish the trust’s liability.^* The Trust Agreements and 
TDPs are publicly available information. 

Claimants who believe that they are entitled to a larger payment from a trust because, for 
example, they have higher than normal damages, or manifested illness at an early age, can reject 
the standard settlement and seek “individual review” of their claims, which may or may not 
result in a higher settlement. In either case, the trust is designed to value claims at the tort- 
system settlement share of its debtor — not the joint and several total value of the claim against 
all responsible parties that would be fixed by a jury. In other words, each private asbestos trust is 
responsible only for its debtor’s portion of the harm caused; trust payments do not take into 
account harm caused by any other wrongdoer. 

For a claimant to recover from an asbestos trust, he or she must provide all of the information 
required by that trust. This typically includes medical evidence demonstrating that the claimant 
has an asbestos-related disease, and evidence satisfactory to the trust that it has responsibility for 
the claimant’s injuries.^"' The evidence required depends on the nature of the claimant’s disease. 
A claimant with mesothelioma, for example, must provide a diagnosis of that disease by a 
physician who physically examined the claimant, or a diagnosis by a board-certified pathologist 
or a pathology report prepared at or on behalf of an accredited hospital, as well as appropriate 
evidence of product identification as noted above.^** 

These criteria are combined with audit programs to ensure that the trusts do not pay fraudulent 
claims.**^ The trusts do not pay every claim that is filed, but routinely reject those that are 
deficient.'** Indeed, in my experience, nearly half of the claims filed with trusts go unpaid. And 
while there is no guaranteed method to completely prevent attempts to abuse the trust system, 
there is simply no evidence that such practices are widespread. Moreover, the simple fact that a 
claimant sues an asbestos defendant in the state tort system while filing claims against (and 
potentially receiving payment from) multiple trusts is not abusive; indeed, it is fully appropriate 
and the only route through which the claimant can be fairly compensated. As the Fifth Circuit 
reflected in the Borel case many years ago, most asbestos victims were exposed to asbestos- 
containing products from multiple defendants and, unless there is an adjudication of liability and 
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award and payment of damages, each defendant or trust remains responsible for its portion of the 
harm caused. 

The private asbestos trusts replace asbestos defendants after those defendants go through the 
524(g) process, and are a settlement vehicle. The trusts are not tort defendants; rather, they settle 
claims created by the liability of their predecessors. Unlike solvent defendants, a trust does not 
contest liability when a plaintiff proves exposure to products for which the trust is responsible. 

Given the fact that the trusts pay a percentage of the settlement value of a claim, the amounts 
being paid to claimants vary widely from trust to trust, but are invariably a small fraction of the 
tort system recoveries. The GAO survey found the median payment percentage across trusts is 
25%.^^ The scheduled values for a claim, which reflect each defendant’s historical settlement 
averages, vary widely as well, reflecting the share of total settlements paid by each defendant in 
the tort system. The following table illustrates some of this data. This information is publicly 
available. 

Sample Trust Recoveries*' 


Trust 

Pavment % 

Scheduled Value — Mesothelioma 

Paid to Claimaut 

AWI 

35% 

$110,000 

$38,500 

Burns & Roe 

25% 

$60,000 

$15,000 

B&W 

7.5% 

$90,000 

$6,750 

Fibreboard 

7.6% 

$135,000 

$10,260 

Kaiser 

35% 

$70,000 

$24,500 

Manville 

6.25% 

$350,000 

$21,875 

OC 

8.8% 

$215,000 

$18,920 

USG 

20% 

$155,000 

$31,000 


As shown, none of these major trusts have the funds to pay the full scheduled value to all present 
and future claimants. Indeed, most recoveries are quite small. For example, recovering from all 
of the trusts listed above would yield a claimant roughly $167,000. 

V. Myths and Facts About Asbestos: What Asbestos Companies Want You to 
Believe 

a. The Myths 

Most recently, these asbestos defendants have created a myth of victim wrongdoing — which 
they call “double-dipping” — as a pretext for so-called settlement trust “transparency” 
legislation. This is not what it pretends to be — an effort to make the tort system more 
responsive — but merely their latest affirmative effort to evade responsibility for their own 
malfeasance. 

To fix this non-problem, front organizations for asbestos defendants have proposed 
“transparency” laws and regulations at both the federal and state levels. One such law has been 
adopted in Ohio, Oklahoma, and Wisconsin. While these proposals masquerade as mechanisms 
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designed to advance evenhanded justice, they are, in fact, obvious efforts by asbestos defendants 
to do an end-run around uniform rules of discovery in the tort system, reverse principles of tort 
law established hundreds of years ago, and delay and deny fair compensation to victims and their 
families. 

These front organizations include the American Legislative Exchange Council (“ALEC”) and the 
U.S. Chamber of Commerce Institute for Legal Reform. ALEC is funded by a variety of 
corporations, including those facing liability for injuries and deaths caused by their asbestos- 
containing products. ALEC is also busy advancing the interests of the tobacco industry, health 
insurance companies, and private prisons — the latter particularly through legislation requiring 
expanded incarceration of immigrants. While ALEC purports to be a nonprofit, it is little more 
than a group of corporate lobbyists who write model legislation and then fund free trips for state 
legislators to luxury resorts, seeking to have them introduce model anti-civil justice legislation in 
their home legislatures.'" Outrageously, ALEC is funded as a tax-exempt charity, although the 
IRS has received formal complaints challenging the group’s nonprofit tax status on the basis that 
ALEC’s primary purpose is to provide a vehicle for its corporate members to lobby state 
legislators and to deduct the costs of such efforts as charitable contributions."*^ In addition, ALEC 
has coordinated the state effort through introduction of the “Asbestos Claims Transparency Act,” 
which seeks to further limit the ability of victims to recover 

b. The Facts 

First, there is nothing inappropriate or illegal with an asbestos victim filing a claim against 
multiple asbestos corporations as it is almost always the case that a victim’s disease was caused 
by exposure to a number of different asbestos corporations’ products. This is no different than if 
a victim is mugged by five criminals; each of those criminals would be prosecuted for the crime 
because each is responsible for causing harm. But by an asbestos corporation’s logic, so long as 
one criminal can be prosecuted for the group mugging, the remaining four criminals should be 
allowed to go free. 

Second, it is a fundamental principle of American tort law that an injured person can recover 
damages from every entity that has harmed him. This is especially necessary in asbestos cases 
because it is scientifically impossible to look at a picture of a person’s lungs and identify which 
asbestos product ultimately led to a person’s death; rather, science tells us that it is the 
cumulative exposure to all asbestos products over the course of a person’s life that leads to 
disease. 

Once a victim files a claim against the group of asbestos corporations responsible for causing 
harm, and litigation progresses, a victim can settle his claim against one or another of the 
wrongdoers as both parties may agree. His compensation for his injury is, then, the sum of all the 
settlements reached. Only in the very rare case that goes to verdict, judgment, and payment 
(where the payment amount is reduced to account for payments by settling co-defendants or 
bankruptcy trusts), is the victim’s claim fully satisfied. 

Out of the millions of trust claims filed and considered by trusts since 1988, defendants have 
identified just one case where a trust claim was filed by a victim after judgment and paid by a 
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trast. In that case the judgment was on appeal and had not yet been paid when the trast claim was 
filed, and the situation was remedied by the state court. Thus, despite asbestos companies’ 
claims, there is no “double-dipping” problem that needs to be fixed. Indeed, in the rare case 
where a judgment is paid, the defendant who paid the judgment succeeds by law to any rights of 
claims remaining to the plaintiff, including claims against trusts. 

i. There Is No “Double Dipping” 

Supporters of these recent proposals claim that “transparency” is necessary to prevent “double- 
dipping” on the part of victims — that is, fraudulent multiple recoveries for the same injury, 
through lawsuits against remaining solvent defendants and trust claims. This assertion is 
deliberately misleading. Because of the ubiquitous presence of asbestos in industry, multiple 
companies are almost always at fault for asbestos-related diseases and deaths. Think of the 
shipyard worker, for example, assisting in the repair of countless U.S. Navy warships. The 
asbestos-containing products which were causes of his injury included boilers, pipe and thermal 
insulation, gaskets, and many others. A person so injured can legally recover from every 
company responsible, including both those he sues in the tort system and the trusts that stand in 
the shoes of bankrupt defendants. Strikingly, while “transparency” is sought here for settlements 
victims reach with private asbestos trusts, no “transparency” is sought by asbestos corporations 
for settlements victims reach in the tort system with defendants. Surely, if the goal were to truly 
identify the sum of settlements received by any one victim, the tort system settlements which 
these same defendants demand be held confidential would have to be included. 

ii. Asbestos Defendants Can Already Receive Relevant Information 
From The Trusts 

It is important to note that asbestos trusts are created under state law as private trusts as part of 
the resolution of a bankruptcy. Their funding reflects an overall settlement among the debtor, the 
debtor’s other creditors and shareholders, and the asbestos claimants of the debtor’s present and 
future asbestos liabilities, negotiated and sometimes litigated pursuant to the rules of Chapter 1 1 . 
The trusts are funded entirely with private funds provided by the relevant debtor and, in many 
cases, the debtor’s insurers; no government funds are involved. 

Following a private trust’s foimation, it operates in the same manner as a company that is 
reorganized as part of a bankruptcy. The trusts are governed by applicable state law and their 
trust agreements, which are public documents approved by a federal bankruptcy judge. Asbestos 
defendants remaining in the tort system are currently able to learn all information relevant to a 
claim against them, including information about a victim’s myriad asbestos exposures and trust 
claims, under state discovery rules. 

The pretextual nature of these bills is particularly clear when one considers that the information 
that “transparency” legislation seeks to make public is already available to defendants who need 
it. Asbestos cases have been going on for more than thirty years. Many of the same lawyers are 
still involved; those that represent defendants have witnessed all the discovery that victims — 
hundreds of thousands of victims — have produced, and have been at the trials. It is highly likely 
that there are very few job sites for which defendants do not have a library of data demonstrating 
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which other defendants’ products were present. 

Often, this infonnation does not come from victims. An individual victim often does not know 
what corporations provided the asbestos products present at a site where he worked decades 
earlier. He is usually a sick or dying worker, or the widow of such a person, and he (or his 
widow) will only know where he worked and the kinds of materials he worked with, though not 
necessarily the materials his co-workers worked with. Proof of the identity of the supplier of the 
asbestos at those locations usually comes through discovery of suppliers and sales records, and 
depositions of co-workers, not the victims’ memories. And the evidence is widely available. 

For defendants to claim that having access to victims’ individualized, personal trust claim 
information would solve a problem, therefore, is false. Should a defendant wish to lay off 
liability on an asbestos trust or other asbestos corporation, the tort system allows it to do so. In 
addition to their institutional knowledge, the remaining defendants in the tort system have the 
same discovery devices available to them as victims do, and can prove the fault of the absent 
asbestos corporation as easily as plaintiffs originally could. Defendants can obtain, for example, 
the victims’ work histories, employer records, and depositions of the victims and co-workers to 
determine the asbestos-containing products to which the victims were exposed. Defendants can 
also consult the trusts’ websites, which generally contain searchable lists of sites where the 
products for which the trusts have responsibility were concededly used, and which are easily 
compared to a victim’s work history.'*'' 

iii. Asbestos Defendants Are Not Made to Pay More Than Their Fair 
Share 

States have different rules about how and when multiple wrongdoers are held accountable, a 
situation not caused by or related to the existence of asbestos trusts. The principal difference 
between so-called several-only and joint-and-several jurisdictions is whether the victim or 
defendant bears the risk of another responsible defendant’s inability to pay. An individual 
defendant’s share of the liability for an injury is its “several” liability. In states that apply 
several-only liability rules, when a responsible defendant cannot pay, the victim cannot recover 
that defendant’s liability share from co-defendants; the victim bears the loss.*^ With joint-and- 
several liability, each defendant the jury finds at fault can be required to pay the entire judgment 
and then seek contribution from others jointly responsible, whether another tort system defendant 
or a trust, bearing the risk that one or more of those jointly responsible cannot pay. The nature of 
each state’s regime is a public policy choice of its legislature. 

Underlying all of these systems is the fact that each defendant is assigned a share of liability. 
When verdicts are molded, courts typically reduce the verdict amount before entering judgment 
in order to reflect settlement payments a victim has recovered from other tort system defendants 
and trusts.'** 

VI. H.R. 526, The “FACT Act”: A Solution In Search of A Problem 

The FACT Act’s provisions have no intended consequences other than to grant asbestos 
defendants new rights and advantages to be used against asbestos victims in state court and to 
add new time-consuming burdens to the trusts. Further, the bill is intended to help defendants 
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skirt state laws regarding rules of discovery and joint and several liability. And It would 
accomplish all of these objectives by needlessly forcing the public disclosure of victims’ 
personal information. H.R. 526 would require each trust to publically disclose the fact of each 
settlement it reaches together with extensive individual and personal claim infomiation, 
including information about a victim’s exposure and work history, and would allow asbestos 
defendants to demand any additional information from the trusts at any time and for virtually any 
reason. 

Under Section 2 of the bill, Sections 8(A) and 8(B) operate together to put burdensome and 
unnecessary reporting requirements on the trusts, giving asbestos defendants informational 
advantages while also slowing down the ability of trusts to pay claims. Section 8(A) of the bill 
would force trusts to publicly report highly personal, individual claimant data. According to the 
bill, this would include “the name and exposure history of, a claimant and the basis for any 
payment from the trust made to such claimant.” And, if the information reported pursuant to this 
provision were not enough for asbestos defendants to use to deny liability, section 8(B) requires 
the trusts to “provide in a timely manner any information related to payment from, and demands 
for payment from, such a trust, subject to appropriate protective orders, to any party to arty 
action in law or equity if the subject of such action concerns liability for asbestos exposure.” 
(Emphasis added.) Section 3 of the bill makes the bill’s provisions retroactive and would force 
every trust to look at and report on every claim it ever paid. 

The bill would slow down the trust process such that many victims could die before receiving 
compensation since victims of mesothelioma typically only live for 8 to IS months after their 
diagnosis. The bill’s new burdens will require the trusts to spend time and resources complying 
with these requirements, causing trust recoveries to be delayed. 

Indeed, counsel for four substantial trusts - the Babcock & Wilcox Company Asbestos Personal 
Injury Trust, the Federal-Mogul Asbestos Personal Injury Trust, the Owens Corning/Fibreboard 
Asbestos Personal Injury Trust, and the United States Gypsum Asbestos Personal Injury 
Settlement Trust - submitted a letter to the Committee on the Judiciary and this subcommittee on 
January 30, 2015 addressing the burden the Act would place on the trusts.'** The four trusts 
estimated that each trust like one of them receiving 10,000 claims per quarter and paying 5,000 
of the claims over time would require experienced managers and claim reviewers to spend an 
aggregate of 20,000 hours per year on that trust’s compliance with the Act'*^ - the equivalent of 
ten new full-time employees. The trusts explain that the data for “exposure history” and “basis 
for payment’ required by the Act cannot be collected using pre-set data or information from a 
claim form, but must be extracted from a review of the supporting documentation submitted by 
the claimant."” In the aggregate this will reduce trust funds available to compensate victims by 
millions of dollars. 

The quarterly reporting requirement alone would place this significant burden on the trusts. 
Moreover, the language requiring trusts to provide information on historical claims on a demand- 
by-demand and victim-by-victim basis is so broad as to make the impact in terms of cost and 
time potentially vast and yet unquantifiable.’* 

In addition, the bill overrides state law regarding discovery/disclosure of information. State 
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discovery rules currently govern disclosure of a trust claimant’s work and exposure history. If 
such information is relevant to a state law claim, a defendant can seek and get that information 
from the victim according to the rules of a state court. What a defendant cannot do, and what this 
bill would allow, is engage in fishing expeditions for irrelevant information that has no use other 
than to delay a claim for as long as possible. 

It is also important to note that the bill only changes what the trust must report with respect to an 
asbestos victim; the bill says nothing of the right of asbestos defendants to demand 
confidentiality. A typical asbestos defendant who settles a case in the tort system demands 
confidentiality as a condition of settlement in order to ensure that other victims do not learn how 
much the defendant paid. Trust payments represent settlements of former asbestos defendants. 
The remaining asbestos defendants now want the trusts to disclose specific settlement amounts 
and other information that they themselves do not provide and that the bankrupt asbestos 
defendants who created the trusts did not provide when they were defendants in the tort system. 
At the same time, the bill threatens the privacy of asbestos victims, many of whom are elderly 
veterans, by placing information about their confidential settlements on the public record. 

Furthermore, the bill seemingly ignores the fact that much trust information is already public. 
Trusts already disclose far more information than solvent defendants do about their settlement 
practices and amounts - the settlement criteria used by a trust and the offer the trust will make if 
the criteria are met are publicly available in the Trust Distribution Procedures for that trust. 
Trusts also file annual reports with the bankruptcy courts and often publish lists of the products 
for which they have assumed responsibility. Ironically, then, the trusts are already far more 
“transparenf’ than the solvent defendants who now seek to transform the trusts into discovery 
clearinghouses for the benefit of those defendants. 

Lastly, the bill also ignores the fact that despite trying to find instances of widespread fraud and 
abuse, there is none. Chainnan Goodlatte praised its introduction on the grounds that there is 
“fraud in the asbestos trust systein”^^ However, there is no evidence of such fraud. Former 
Committee on the Judiciary Chairman Lamar Smith asked the U S. Government Accountability 
Office (the “GAO”) to examine asbestos trusts set up pursuant to § 524(g), and the GAO 
published a report in 2011. The GAO did not find any trusts that indicated their audits had 
identified cases of fraud. Had the GAO suspected that nonetheless there was reason to suspect 
systemic fraud, surely it would so have advised the Committee. 

VII. The Garlock Decision Does Not Demonstrate Fraud in Trust Claims 

In the same Committee press release announcing introduction of this bill, Subcommittee Vice- 
Chairman Farenthold is quoted to say that “[t]he revelations in the [Garlock] case show the 
ongoing troubles with asbestos claims and the need for the FACT Act.”^"* While this is not the 
forum for review of the Garlock interlocutory estimation decision, the Committee should note 
that the Garlock case is wholly irrelevant to the issue of whether the FACT Act is sound policy. 
The Garlock case is about how much money an asbestos corporation should set aside to 
compensate its victims; the FACT Act is about putting additional burdens on private asbestos 
trusts. One has little to do with the other. 
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Second, the Committee should not assume the Garlock case was correctly decided. It was based 
upon a presentation of skewed and misleading accounts of fifteen “Designated Cases” which 
Garlock cherry-picked from more than 10,000 mesothelioma claims it paid in the ten years 
before filing bankruptcy. From this, Garlock invented a story of “disappearing evidence.” It 
accused plaintiffs’ law firms of suppressing the evidence of their clients’ exposures to 
additional asbestos from products for which bankrupt companies were liable. Garlock contends 
this evidence was not readily available to it and as a result Garlock’s perceived trial risk was 
increased and Garlock was forced to settle for higher amounts.'” Of course, in all fifteen 
Designated Cases, the actual victims - the men who died from mesothelioma - proved 
substantial exposures to asbestos from Garlock products. Regrettably, the Banltruptcy Court 
permitted Garlock to withhold as privileged from the Asbestos Claimants Committee (which my 
firm and I represent as counsel) almost all of the files that reveal Garlock in fact had 
contemporary knowledge of the additional asbestos exposures and expose Garlock’s actual bases 
for settlement of those cases. Instead, the court accepted the self-serving testimony of Garlock 
lawyers. 

Where, after the decision, the Committee has been able to piece evidence together about 
Garlock’s actual knowledge and behavior, I believe that evidence contradicts the Bankruptcy 
Court’s conclusions and shows that Garlock’s depiction of its 15 “Designated Cases” is tainted 
by convenient recharacterizations. 

For example, in 2004 a jury awarded one of these victims”^ the largest verdict ever against 
Garlock, including $15 million in punitive damages, and a 40% share of more than $18 million 
in compensatory damages."’ Although the Bankruptcy Court found that this plaintiff “did not 
admit to any exposure from amphibole insulation, did not identify any specific insulation product 
and claimed that 100% of his work was on gaskets”’* this finding is directly contradicted by the 
trial record in the underlying case, where the plaintiff testified at length about his exposure to 
products other than gaskets,”’ that he breathed the dust from, inter alia, pipe insulation that was 
tom off or removed in his presence,'’’ and specifically identified Asbeston insulating blankets.” 
Examination of the Bankruptcy Court’s treatment of the other “Designated Cases” reveals 
similar errors. 

Even Garlock doesn’t believe the estimation decision will control the resolution of its 
bankmptcy. Recently it filed a proposed plan of reorganization which proposes to pay out almost 
three times what the Banl<ruptcy Court estimated as Garlock’s liability,’’ an amount which 
nonetheless remains wholly inadequate to fairly compensate the victims Garlock killed and 
injured. 

VIII. Asbestos Trust Transparency Legislation Efforts Around the Country — 
Unnecessary and Unfair 

Asbestos defendants and insurance companies, under the guise of creating increased 
“transparency,” are introducing proposed legislation in state legislatures to grant asbestos 
defendants new rights and advantages to be used against asbestos victims in court. Some of these 
bills would also burden the asbestos trusts with unnecessary reporting requirements, slowing 
their ability to pay claims, and further draining them of the resources needed to make their 
already diminished payments. In general, the bills are an attempt to change the mies of the tort 
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system to delay fair compensation until victims pass away by providing defendants with an 
advantage, using the existence of the trusts and claims of a lack of “transparency” as a 
subterfuge. These bills have been enacted in Ohio, Oklahoma, and Wisconsin^^and have been 
introduced in a number of additional states. 

In Ohio, H.B. 380 (originally drafted by ALEC) was enacted in 2012. The law shifts control of 
key elements of a victim’s case to asbestos defendants while simultaneously shifting significant 
burdens to the victim. This new Ohio law requires victims to identify all trust claims and 
material pertaining to those claims, and update those identifications when new claims are 
made.'’"' Defendants can delay trial indefinitely and force victims to make claims against other 
trusts.'’^ Then, trust claims are presumed to be relevant and discoverable and can be introduced to 
prove causation and allocate responsibility.®® 

With a law like Ohio’s H.B. 380, defendants shift their burden — to prove fault on the part of 
other entities — to victims, while simultaneously lessening victims’ control of their own claims. 
The victim now has to make claims at a defendant’s demand, and then produce those claims 
forms and supporting materials to that defendant, who may be able to use them against the 
victims. The bill has nothing to do with reducing fraud; instead, it is a gift to the asbestos 
industry, which continues to try and avoid accountability and decrease compensation to the 
victims of its past wrongs — wrongs that it successfully hid for decades, causing years of 
unwitting worker exposure. 

Whether a defendant found liable for a victim’s injuries is liable for the shares of other 
wrongdoers is a question of public policy. If a state’s legislature wants to have open debate and 
change a fundamental rule of public policy, it can, of course, do so. Trust “transparency” 
subverts that process. Rather than making an informed decision, these legislatures have changed 
public policy under the guise of so-called transparency, on the basis of largely anecdotal and 
unproven allegations, in favor of asbestos defendants. It is an effort to facilitate the defense 
against asbestos claims by forcing victims to assist in the defendant’s efforts to shift 
responsibility to other entities. 

IX. Conclusions 

Under the rubric of arguing that “transparency” is necessary to prevent supposed fraud, asbestos 
companies continue their efforts to change the laws at a state and federal level to receive 
whatever benefits they can from the existence of private asbestos trusts. These laws that force 
claims, regulate timing of trust claims, and put additional burdens on these trusts, such as the 
FACT Act, are unjust and unfair to asbestos victims. These legislative proposals were never 
designed — nor intended — to address any purported fraud in the trust system. Indeed, there is 
not a scintilla of evidence of any such problem. The real purpose of these laws is to allow 
asbestos defendants to take advantage of the bankruptcies of their co-wrongdoers by shifting to 
victims the burdens of the shortfalls caused by the bankruptcies, as well as the burdens of 
discovery and proof of the bankrupt wrongdoers’ responsibility. These proposals are simply the 
latest stratagem by corporations that produced and distributed asbestos-containing products to 
avoid responsibility for the deaths and injuries of millions of Americans caused by those 
products. Legislators should not allow asbestos corporations to evade accountability by shifting 
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blame to the victims of asbestos exposure, and Congress should be vigilant to protect the rights 
of injured workers and their families. 
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or coiiflieting claims" - a misleading concept I address in Section V.a above. 

" GAO Report at 23. 

Press Release, Jan. 26, 2015. 

^^See. e.g.. Estimation Hr'g Tr. at 15:02-10, re Garlock Sealing Techs., LLC, No. 10-31607 (Bankr. 
W.D.N.C. July 22, 2013) (Cassada Opening Statement). 

■''This ease is discussed in detail in the Post-Hearing Brief of die Official Committee of Asbestos Personal 
Injurv Claimants (‘“ACC’) for Estimation of Pending and Future Mesothelioma Claims [Filed Under Seal] 
at 14-16, 32, 39, and Appendix 11 to tlic Post-Hearing Brief at 2-10, In re Garlock Sealing Techs., LLC. 
No. 10-31607 (Bankr. W.D.N.C. Nov. 1, 2013), ECFNos. 3198, 3200; Mem. in Supp. of Motion to 
Reopen tlie Record of the Estimation Proceeding [Filed Under Seal] at 8-23, Nov. 7, 2014, ECF No. 4201; 
Reply in Support of ACCs Motion to Reopen the Estimation Proceeding [Redacted] at 4-20, Nov. 7, 

2014, ECF No. 4205: tmd Response of the ACC to Debtors' Surrcply to the Motion to Reopen tlic Record 
of the Estimation Proceeding at 8-23, Nov. 24, 2014. ECF No. 4239. 

^^See }. on Special Verdicts at 5, Treggeftv. Alfa l/rval Inc., No. BC 307058 (Cal. Super. Ct. Jan. 3, 2005). 
re Garlock Sealing Techs.. LLC, 504 B.R. 71, 84-85 (Banki. W.D.N.C, 2014). 

” Treggettv. Alfa Laval Inc.. No. BC 307058 (Cal. Super Ct. Sept. 14, 2004), (“Trial Tr.") at 73 1 : 18- 
733:23. 1035:22-1036:2; Trial Tr. at 1213:15-25. 1219:2-26, 1226:8-20, 1227:7-22. 1232:7-1233:17, 
1248:16-20 (Sept. 16, 2004). 

“ Trial Tr. at 1226:8-20 (Sept, 16, 2004). 

Trial Tr. at 719: 19-23; 720:8-27; 736:19-21 (Sept. 14, 2004). See also Janice Robinson Pennington,^ 
I.ook at the Record in Garlock ’s Celebrated Estimation Order, Mealey's A sbestos Bankruptcy Report 
(July 2014). 

Debtors' Second Am, Plan of Reorganization, In re Garlock Sealing Techs., LLC, No. 10-31607 
(Bankr, W.D.N.C. Jan. 14, 2015), ECFNo. 4306, 

“ Ohio Rev. Code Ann, § 2307,91 et seq.: Okla. Stat. § 76-94 etseq.; 2013 Wise. Act 154, enacted Mar. 
27, 2014 (Wise. Stat, § 802.025). 

‘^Amended Substitute H.B. 380 § 1 (amending § 2307.952(A)(1)(a)). 

'"Id. (amending § 2307.953(A)). 

“7<7. (amending § 2307.954(B)). 
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Mr. Marino. Thank you, sir. 
Mr. Vari? 


TESTIMONY OF NICHOLAS P. VARI, ESQ., 

K&L GATES L.L.P., PITTSBURGH, PA 

Mr. Vari. Mr. Chairman and Members of the Subcommittee, 
thank you very much for affording me the opportunity to appear 
before you today on the important issue of the FACT Act legisla- 
tion. Just to re-introduce myself, my name is Nick Vari. I am an 
attorney with K&L Gates in Pittsburgh, and for nearly 25 years I 
have represented asbestos defendants across the United States, 
and it is those experiences that shape my comments today. The 
reason I am here is that the asbestos claim recovery system is bro- 
ken. There are billions of dollars that are being paid every year by 
entities that collectively do not have complete information regard- 
ing the claims that are being paid. 

There are two competing remuneration systems or compensation 
systems that exist for asbestos claimants. One is a trust system, 
and that trust system was formed by now bankrupt entities that 
have put money into trusts to not only pay present claimants, but 
future claimants who do not even yet know that they have a claim. 
The other system is the civil justice, or what we refer to as the tort 
system, and that is where the solvent entities are, and the plain- 
tiffs can seek recovery from the solvent entities. 

The mechanisms in each instance are pretty similar. The claim- 
ant comes forward with information regarding exposure to a prod- 
uct or showing circumstances that a trust or entity is responsible 
for the claim. Then they also need to provide evidence of a compen- 
sable injury that is attributable to that asbestos exposure, and then 
the claim is reviewed. It can be contested, and ultimately it is dis- 
posed of and often paid. 

The big difference between the two systems, though, is that the 
claim information for the tort system claimants is available to the 
public largely and takes place under the sunlight of the disclosure 
in the court systems. The trust system disposition or claims dis- 
position occurs behind closed doors, and that information is not 
available to other stakeholders or folks who may need to know or 
could benefit from that information. 

Now, it is the same people, the same claimants, that are seeking 
recovery in each system. And the proposed legislation that we are 
talking about today is not about who is a good guy and who is a 
bad guy, and putting white hats or black hats on people or entities. 
It is just about information, and it is about making sure that all 
of the stakeholders in this claims process have access to the same 
information regarding what claims are being made, and of whom, 
and what is being alleged in all of those claims. 

I reference in my comments the Garlock opinion. It is a bank- 
ruptcy opinion out of the Western District of North Carolina. I am 
sure we will have some more discussion on that. But the teaching 
in that claim or in that decision was that the bankrupt entity, 
Garlock, was paying 10 times more in the tort system than the 
bankruptcy court felt that it should have paid had it had access to 
all of the information regarding other exposure claims that its 
claimants were making. 
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Now, while it is correct that I have personally not worked with 
the trusts, I can only presume, though, that each trust would hen- 
efit from the same information, and knowing what claims were 
made and what allegations of exposure were being made, and what 
diseases were being alleged by the various trust claimants. At this 
point, all these trusts exist in a vacuum. If that information was 
open, it would not only benefit defendants. It would benefit the 
trusts in evaluating the claims to it. 

The arguments against transparency even from my perspective 
just do not seem to resonate. An asbestos claimant in the tort sys- 
tem makes full disclosures of his or her medical history and med- 
ical records. They provide Social Security printouts. They provide 
tax returns. They provide all sorts of wage information. There is 
no information that is submitted to the trust that is not made 
available within the civil justice system. 

And the most important thing, from my perspective, is that noth- 
ing in this legislation relates to compensation or costs any claimant 
one cent in compensation. The effect of this information and what 
that may be is a function of state courts and the recovery systems 
that are available on a state-by-state basis. All the legislation pro- 
vides for is information and enables all of the stakeholders in that 
litigation to have access to the same information. 

Thank you very much, and I appreciate your time. 

[The prepared statement of Mr. Vari follows:] 
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Chairman Marino. Vice-Chairman Farenthold, Ranking Member Johnson, and 
members of the Subcommittee, thank you for allowing me to appear before you today in 
support of the Furthering Asbestos Claims Transparency (FACT) Act of 2015; H.R. 526. 

INTRODUCTION 

My name is Nicholas Vari. I am a partner with the law firm of K&L Gates. LLP, 
resident in Pittsburgh, Pennsylvania. For nearly twenty-five years. I have represented 
defendants such as Crane Co. in asbestos cases throughout the United States. Those 
experiences shape my comments today. Nevertheless, the views I offer herein are 
mine alone, and do not reflect the views of my law firm or its clients. 

At the outset, the modern-day asbestos defendant can hardly be characterized 
as an “asbestos company”. Many of these companies never manufactured a single 
item that contained asbestos. Rather, those companies manufactured equipment, 
vehicles, or similar devices that may have, at some point in time, contained small, 
consumable parts — manufactured by others — that contained asbestos. And those parts 
were replaced soon after the sale. Other of the current tort system defendants may 
have sold — decades ago — limited amounts of materials that contained some asbestos. 
Nevertheless, those companies — and not the now-bankrupt companies that were the 
primary asbestos defendants in years past^ — are left to respond in the tort system for 
injuries caused by all of the asbestos-containing materials that were made and sold by 
anyone, including those entities that can no longer be reached in the tort system. 

' Shelly, Cohn, Arnold, The Need for Further Transparency Between the Tort System and Section 524(g) 
Asbestos Trusts, 2014 Update - Judicial and Legislative Developments and Other Changes In the 
Landscape Since 2008, 23 Widener Law Journal 675,676 (No. 3, 2014) (noting that “the ‘main players’ 
have exited the tort system” which has led to plaintifts Targeting an ever-growing number of ‘peripheral’ 
defendants that have comparatively lower degrees of culpability for the olalmant’s injuries”). 
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Since I began defending asbestos claims, over eighty-five companies have filed 
for bankruptcy protection due to asbestos claims.^ In many instances, those tort system 
defendants were replaced by asbestos bankruptcy trusts, which hold billions of dollars 
in assets to compensate asbestos claimants.^ Due to the lack of any meaningful 
interface between the trust and tort systems, however, the trust recoveries often occur 
in addition to the complete recoveries that are available in the tort system. I have 
observed personally the impact that the lack of access to information regarding trust 
submissions has had on tort system litigants. 

THE DUAL COMPENSATION SYSTEMS 

The processes of submitting a claim in the tort system and submitting a claim to 
a bankruptcy trust are similar. In the tort system, the plaintiff files a complaint, often 
naming 40 or more defendants, and then provides one or more sworn statements 
evidencing his or her alleged exposure to asbestos-containing materials made or sold 
by the defendants from whom the plaintiff seeks to recover. The tort system plaintiff 
further provides evidence of a compensable injury that he or she attributes to asbestos 
exposure. Each defendant against whom a claim is made, then, evaluates the claim. 
The vast majority of the claims are settled or dismissed before trial, although some are 
tried, and the plaintiff is compensated accordingly. 

Similarly, a trust claim is instituted with a submission that includes proof of an 
asbestos-related injury and a statement that the plaintiff is entitled to compensation from 

^ See, e.g. Dixon, McGovern, Coombe, Asbestos Bankruptcy Trusts: An Overview of Trust Structure and 
Activity with Detailed Reports on the Largest Trusts (RAND Corp. 201 0) at Table A.1 . 

^ Scarcella and Kelso, Asbestos Bankruptcy Trusts: A 2013 Overview of Trust Assets, Compensation & 
Governance, Mealey’s Asbestos Bankruptcy Report Vol. 12, #1 (June 2013) at pp. 2-3. 
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the trust for his or her injury. That claim is then processed, evaluated, and, if 
appropriate, paid. Most claims are accepted, and some are contested. The primary 
difference between the two situations is that the product exposure information in the tort 
system claim is largely a matter of public record, while the product exposure information 
for the bankruptcy trust claim is concealed from public view. 

Before assessing the importance of product exposure evidence to a tort system 
defendant, it is important to note how responsibility for an asbestos-related injury is 
allocated in the tort system. Asbestos-related diseases are traced to the cumulative 
dose of asbestos that one has received during his or her lifetime. The sources of these 
exposures include product-related, occupational, and environmental exposures. 
Nevertheless, one cannot assess the actual cause or causes of a cumulative-dose 
disease without first knowing and evaluating all of the exposures that may have 
contributed to the disease. When substantial pieces of a particular individual’s asbestos 
exposure history are not included in the analysis, the entire responsibility for those 
cumulative-dose conditions may be spread disproportionately upon a small group of 
solvent defendants that may have collectively played a minor role, if any, in actually 
causing that injury. Therefore, when the tort system defendants are deprived of 
information regarding a claimant’s overall asbestos product exposure history, those 
defendants are unable to accurately apportion the plaintiffs’ claims among the various 
asbestos exposures that caused the plaintiffs’ injuries. In turn, courts and jurors are 


See, Scarcella, Kelso, supra, at p. 11 (Noling lhat the trust review process is not a negotiated or 
compromised process. The claim either qualifies, or it does not. The trusts spend approximately two 
cents on claims review for every dollar paid). 



38 


also deprived of a complete picture, and, therefore, unable to assess accurately the 
potential contribution of each exposure to a particular injury. 

When information pertaining to a claimant's asbestos exposure are not disclosed, 
the financial burdens relating to asbestos personal injury lawsuits claimants fall 
increasingly upon the remaining tort system defendants. The amount of compensation 
available for a particular injury does not diminish simply because fewer defendants are 
available to pay. Instead, only the number of payers among whom that compensation 
can be spread diminishes. In these instances, it is important for those who are left in 
the tort system to be able to assess the entirety of a claimants' exposure history, and 
not just a subset of those exposures. 

THE LESSONS OF GARLOCK 

When information regarding exposures to products made and sold by now- 
bankrupt entities is not disclosed, the burden of compensating tort system claimants 
falls disproportionately upon those who remain in the tort system. And the same 
claimants who pursue full remuneration in the tort system can, for the most part, recover 
more money from the asbestos bankruptcy trusts without any impact on their tort 
system recoveries. The undue burdens created by this “double-dipping” are 
exacerbated in situations where now-bankrupt companies contributed significantly to the 
asbestos exposures that caused a particular claimant’s disease. The fact that new 
defendants with increasingly tangential relationships to asbestos-containing materials 
are being added to the tort system does not solve this problem. 
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This is precisely the teaching of the United States Bankruptcy Court for the 
Western District of North Carolina's Gar/oc/c opinion.® In that case, the Court compared 
the amount of money that Garlock Sealing Technologies, LLC, a now-bankrupt 
manufacturer and suppiier of industrial seals, actually paid to resolve claims in the tort 
system compared to what it should have paid if one had considered Garlock’s actual 
potential legal responsibility for the asbestos-related injuries for which it was sued. After 
conducting its analysis, the Bankruptcy Court found the value of Garlock’s actual 
potential legal responsibility for asbestos claims was roughly one-tenth of the amount 
than Garlock likely would have paid had it resolved those claims in the tort-system.® 

The Garlock opinion details a claim in which I was involved personally that 
illustrates how the absence of product exposure information available to the bankruptcy 
trusts can prejudice tort system defendants. The Garlock court described “a California 
case involving a former Navy machinist mate aboard a nuclear submarine", in which, 
after the verdict, Garlock discovered that the plaintiffs’ lawyers had failed to disclose 
exposure to 22 different asbestos products, many of which involved bankrupt entities.^ 
The Garlock opinion does not disclose, however, that many tort system defendants 
settled the claim in question for significant sums, based on the mistaken impression that 
the plaintiffs had disclosed all of the Injured plaintiffs’ potential asbestos exposure.® But 
for the Garlock opinion, those defendants would have never known about the twenty- 
two other allegedly injurious products to which that plaintiff claimed to have been 

® In re Garlock Sealing Technologies, LLC, 504 B.R. 71 (Bankr. W. D. N.C. 2014). 

® Id. at 94. 

^ Id. at 74, 97. 

® At numerous points in the tort system discovery process, piaintiffs were asked to identify aii sources of 
the injured plaintiffs asbestos exposure. None of the exposures that the Garlock court referenced were 
disclosed in the discovery process. 
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exposed. And since the Gar/oc/c opinion was issued years after the ciaim was settied, 
defendants are substantially handicapped - if not entirely precluded - from recovering 
the amounts they overpaid to settle that claim. 

Juries in Caiifornia are permitted to assign a share of plaintiffs’ often extensive 
non-economic damages awards (here $9 million, in the claim described in the Garlock 
opinion) among all entities (including bankrupt entities) whose products may have 
contributed to a plaintiffs’ injuries. Defendants, therefore, evaiuate their own potentiai 
liability exposure by comparing the injured plaintiffs overall historical asbestos exposure 
to the alleged exposure to the defendant’s product. By failing to disclose evidence of 
additional exposures, this particular plaintiff avoided entirely the allocation of fault to 
other potentially culpable entities who may have contributed to the plaintiffs’ injuries — 
from whose trusts plaintiffs collected — ^while at the same time inducing the tort system 
defendants to over-value plaintiffs’ claims against them. In so doing, each of the tort 
system defendants was induced to over-estimate its potential liability before entering 
into settlement negotiations. Had all the plaintiff’s asbestos exposures been disclosed 
to the tort system defendants these excessive settlements probably would not have 
occurred. 

THE ABSENCE OF A MEANINGFUL CASE AGAINST TRANSPARENCY 

In light of the foregoing, and in light of the prospect for confusion and 
misinformation that may occur if only one side has access to the asbestos product 
exposure information within the trusts’ possession, there is good reason to permit 
asbestos defendants and other asbestos bankruptcy trusts access to product exposure 
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information that is known to individual asbestos bankruptcy trusts. At the same time 
one may ask “what is the downside to having trusts provide exposure information?" 
Several arguments against disclosure have been offered, but none merits precluding 
transparency. 

1. The Proposed Act Does Not Reduce Any Recovery of Any Asbestos 
Claimant. 

The financial impact of exposures to non-parties’ asbestos-containing products is 
a function of state law. The proposed FACT Act does not even address this issue. 
Rather, the FACT Act provides only for the disclosure of information possessed by the 
trusts, so that the tort system defendants and asbestos bankruptcy trusts can have a 
complete picture of a tort claimant’s asbestos-exposure history. The impact of that 
information is left to state law. Put another way, those who advocate that bankruptcy 
trust recoveries should not impact an injured claimant’s tort system recovery may 
continue to do so, and their efforts in that regard are not hindered by this proposed 
legislation. The present legislation deals only with access to the information. The 
question of the ultimate impact of this information remains an issue that the parties can 
address going forward. Without disclosure, however, that debate cannot ever occur. 
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2. The Defendants Do Not Already Have the Product Exposure 
Information to Which the Trusts Are Privy. 

If the information that is within the possession of the bankruptcy trusts was 
already available, there would be no need for the FACT Act. The reality — as illustrated 
by the Garlock opinion — is that vital product exposure information that is submitted to 
the trusts is often not disclosed. The reality is also that the bankruptcy trusts often are 
not readily willing to provide claims information. 

The information regarding the asbestos-containing materials to which an 
asbestos claimant was exposed is largely, if not exclusively, within the control of that 
claimant and his or her counsel. There is no question that a tort system plaintiff must 
disclose all of the product disclosures of which the plaintiff or his or her counsel is 
aware. And, many courts have ruled that a plaintiff must disclose all of his or her trust 
filings in the tort system. Accordingly, there is no real basis for precluding asbestos 
defendants from obtaining claims information from the bankruptcy trusts, 

3. Discovery of Trust Submissions Will Not Violate Anyone’s Privacy. 

in the context of an asbestos lawsuit, the injured person provides releases to the 
defendants that give those defendants access to a lifetime’s worth of the plaintiffs 
medical records, and all of the plaintiffs work and earnings history. There are no 
medical records or other identifying information provided to the trusts that are not 
otherwise discoverable in the tort system. Accordingly, unless there is something 
missing from the tort system disclosures, the information held by the trusts should not 
generate additional information, confidential or otherwise. Nevertheless, the prospect of 
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omissions in the tort system discovery process merits this additional check on the tort 
system discovery process. 

4. Plaintiffs Are Required, Already, to Provide All Product Exposure 
Information in Discovery. 

In every asbestos lawsuit, plaintiffs are asked at length about their exposures to 
asbestos. These questions are asked, among other ways, in the form of written 
interrogatories, the answers to which are provided by counsel. This is not work product; 
it is information that is extremely relevant to addressing each defendant’s contribution, 
or lack thereof, to the totality of the asbestos exposures at issue. And this information is 
fully discoverable in an asbestos personal-injury lawsuit. 

In over two decades of defending asbestos claims, I am not aware of a plaintiff 
ever objecting — on any grounds — to a question asking him or her to identify the 
asbestos-containing materials to which he or she was exposed. At the same time, there 
are those who object strenuously to asbestos defendants getting the same information 
from the bankruptcy trusts. This distinction makes little practical sense. The 
information is relevant, and admissible, and it should be available from the trusts, as 
well as from the plaintiffs. 

CONCLUSION 

In closing, recent history teaches us that information contained in bankruptcy 
trust submissions does not flow freely to tort system defendants and other bankruptcy 
trusts. Complete asbestos exposure history information is necessary to enable the tort 
system defendants (and courts and juries where appropriate), as well as asbestos 
bankruptcy trusts, to evaluate a defendant's potential contribution to an asbestos related 
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disease. The product exposure information is readily available to plaintiffs and to the 
trusts. To deprive tort system defendants and the general asbestos bankruptcy trust 
system of the same information creates an inequality that is solved by a simple 
legislative cure that creates no undue hardship for anyone. 

There is good reason to provide open access to bankruptcy trust claim 
submission information. There is no good reason for precluding such access. 
Accordingly, H.R. 526 is not only sound in theory, it will be sound in practice. 

Thank you for your consideration of these issues. 
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Mr. Marino. Thank you, sir. 

Mr. Scarcella, please. 

TESTIMONY OF MARC SCARCELLA, PRINCIPAL, 

BATES WHITE ECONOMIC CONSULTING, WASHINGTON, DC 

Mr. Scarcella. Thank you, Mr. Chairman, Members of the Sub- 
committee. I will be addressing a number of Mr. Inselbuch’s con- 
cerns throughout my testimony. But one in particular that I think 
is important to address right off the bat is that while it has been 
a number of years since I was the statistician and data manage- 
ment specialist for the Johns Manville trust, I did spend more than 
7 years as a consultant to trustee boards, future claimant rep- 
resentatives, to trustees, where I regularly received and analyzed 
trust data extracts at the claimant level that far exceeded the level 
of detail requested here in the FACT Act. And I was able to receive 
that data in short turnaround at far less cost than opponents of 
this bill seem to posture will actually take place. 

I have testified two times before, both in 2012 and 2013. And I 
can say that since that time the problem has gotten worse, or, at 
the very least, the problem has been partially exposed by cases 
such as the Garlock bankruptcy. I do not intend to speak at length 
about the Garlock proceedings, but its relevancy to this hearing 
and this bill is clear. Transparency uncovers inconsistent, specious, 
or potentially fraudulent claiming behavior. And moreover, a sys- 
tem of standardized transparency, as proposed by the FACT Act, 
will help deter such activity in the future. 

Since I last testified in 2013, there has continued to be a rapid 
depletion of trust assets that far exceeds trust forecasted expecta- 
tions. Since 2009, 23 trusts have had to lower the net payout that 
they provide to claimants because claim rates and payments rates 
have exceeded what they expected, 23 trusts. 

There are currently 50 trusts operating over a corpus of total as- 
sets close to $30 billion, yet there are no standardized require- 
ments for reporting or disclosure. To the extent that these ad- 
vanced accelerated rates that exceed what the forecasts expected by 
these trusts have anything to do with inconsistent, tenuous, or po- 
tentially fraudulent claim behavior, transparency would be the ap- 
propriate response and solution to curbing such activity in the fu- 
ture, thus preserving money not just for claimants today, but 
claimants in the future. 

The point I just brought up about 23 trusts lowering their net 
payouts to claimants since 2009, a claimant today receives on aver- 
age 50 percent less in most cases than a similarly-situated claim- 
ant received just in 2009. And claimants who get sick and make 
claims next year, 5 years now, 10 years from now, which are all 
claimants that these trusts owe a responsibility to, are going to re- 
ceive even less if the problem is not stopped now. There is still $30 
billion. We should bring some more transparency to the system. 

Which will bring me to my final set of points which have to do 
with cost because it is difficult to weigh the benefits of any pro- 
posed legislation without talking about costs incurred. As I men- 
tioned in my opening, I received regularly claimant-level data from 
various trusts at a level of detail that far exceeded anything that 
is being requested here under the quarterly reporting requirements 
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of the FACT Act. I received it quickly, and I received it at very lit- 
tle cost to anyone. I was able to analyze it and make use of it. 

The quarterly reporting requirements of the FACT Act require 
detail in a tabulated form that the trust can produce in an easy 
and repeatable way, especially information regarding the site, occu- 
pation, and dates of exposure, which is information that is sub- 
mitted electronically through standardized claim forms and stored 
electronically. 

Moreover, the burden of discovery under Part B of this bill shifts 
the cost away from the trusts and onto defendants. If a third party 
defendant or insurer would like to gain additional information that 
is not provided in the quarterly reporting disclosures, they can re- 
quest it, but it is at their cost. And I think that shift in cost bur- 
den, as well as the transparency that could help deter future incon- 
sistent or fraudulent claiming activities, makes the FACT Act a 
reasonable, sound, and useful piece of legislation for preserving 
trust assets for future claimants. 

Thank you. 

[The prepared statement of Mr. Scarcella follows:] 
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lixecutive Summarj' 

Cliainnaii Marino, Ranking Member Johnson, Chairman Goodlatte, Ranking Member Conyers, 
and members of the subcommittee, thank you for holding today’s hearing on HR. 526 --the Furthering 
Asbestos Claims Transparency (FACT) Act of 2015. My name is Marc Scarcella, and 1 appreciate the 
opportunity to provide testimony in support of the FACT Act. As an economist who has been studying 
trends in asbestos claim filings and compensation for nearly 15 years, 1 believe that transparency between 
the asbestos civil tort and bankmptcy trust systems is critical for the proper allocation of indemnification 
to asbestos claimants, and necessary' for ensuring accountability' in claiming behavior as a deterrent to 
potential specious claiming practices . 

During the past decade, I have had the opportunity to work witli both defendants and insurers 
who arc actively litigating cases in the asbestos civil tort, as well as witli legal representatives for asbestos 
claimants and trustee boards to some of the largest asbestos bankruptey trusts. It is from this balanced 
experience of seeing the world from both the tort and trust systems, and working for both defendants and 
claimants, that I’ve gained a great deal of knowledge about how these two compensation systems interact 
with one another, or in many instances, fail to interact with one another. 

My prior testimony in support of the FACT Act in May 2012 and March 2013, focused on two 
key issues; (i) effectiveness, and (ii) cost.^ 1 will focus on the same issues again today. 

The FACT Act will advance transparency within the asbestos bankruptcy trust system 

On the issue of effectiveness. I believe that the FACT Act will ser\’e as an effective step towards 
bridging the transparency gap between the asbestos bankruptcy trust and the civ'il tort systems. It is rare 
to find an asbestos plaintiff whose injuries have been caused by the actions of just one asbestos defendant. 


Testimony of Marc Scarcella, Hearing teslimonv on H.R. 4.369, the "Furthering Asbestos Claim Transparency 
(FACT) Act of 2012". U S. House Judiciary^ Committee’s Subcoimnittee on Courts. Conuuercial and 
Adniinistrativc Law, May 2012; Testimony of Marc Scarcella, Hearing testimony on H.R. 982, the 'Tiiitlieiiiig 
Asbestos Claim Transparency (FACT) Act of 2013,” US House JiuJiciary CommiUee’s SubcommitLee on 
Regulatory- Reform, Coiumercial and Anlilnist Law, March 2013 
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Rather most asbestos lawsuits pursue eompensation from dozens of defendants." This places a great deal 
of importance on the allocation of fault and compensation shares across culpable parties. Under the 
current asbestos bankrupty trust system billions of dollars in claim payments arc made each year, 
representing shares of the litigation’s most culpable defendants that have exited the tort system through 
bankmptcy reorganization, Tn the absence of trust transparency, and despite the majority of plaintiffs in 
today's litigation having product exposures to both tort and reorganized defendants, this substantial 
source of plaintiff compensation CtUinot properly be integrated into the allocation of shares against 
defendants in tlie civil tort system. 

Tlic FACT Act seeks trust claims disclosures through public quarterly reporting requirements, 
akin to what is currently publically available for civil tort claims. When an asbestos lawsuit is filed in the 
tort system, a public complaint discloses the identity- of the plaintiffs, and all the defendants named in tlic 
lawsuit for which the plaintiffs are seeking compensation. In addition, these complaints ty pically provide 
general allegations of exposure, and in some cases they will include a verv detailed account of the 
victim’s work and exposure histor\\ Furthermore, publically available case dockets will typically provide 
status information on each defendant named in the lawsuit. In sum, the FACT Act can bridge the trust 
and tort transparency gap through the quarterly reporting requirements that simply proposes to disclose 
the same level of infonnation on trust filings that is already available to the public in tort filings. 

In addition to promoting the proper allocation of plaintiff indemnification in the tort system, the 
quarterly reporting requirements of die FACT Act provide an effective level of public accountability diat 
will act as a deterrent to inconsistent, specious, or potentially fraudulent claiming activity against tlic 
trusts. Currently, billions of dollars in claim payments arc distributed by die asbestos bankruptcy trusts 
each year, with virtually no centralized, external oversight or public accountability. ’ Individual trusts 
operate in vacuums, so not only arc the claimant demands made across trusts not publically available to 

^ Scarcella, Marc C., Peter R. Kelso, and Joseph Cagnoli, Jr. '■''The Philadelphia SIor ; Asbestos Litigation, 
Bankraptcy Tnists and Changes in Exposure Allegations from 1991-2010.’' Mealey’s Asbestos Litigation 
Report 27, no. 19 (2012), Exlubit 1 

^ Scarcella, Marc C. and Peter R. Kelso. “Asbestos Bankruptcy Trusts; A 201 . t Ovenievv of Trust Assets, 
Compensation & Governance.” Mealey’s Asbestos Bankmptcy Report 12. no. 11 (2013), Exliibit 2 


3 



50 


solvent defendants in tlie civil tort system, but also not available to otlier trusts. Tlie quarterly reporting 
requirements of the FACT Act will allow trusts to cross-reference exposure and medical allegations with 
claims made against otlier trusts, Tliis level of transparency will allow trusts to proactively identify 
inconsistent claiming behavior. 

The FACT Act will advance trust transparency in an efficient and cost-effective manner 

On the issue of cost, 1 believe that any out-of-pocket expense the trusts incur in complying with 
the quarterly reporting and disclosure requirements of the FACT Act will be minimal. Asbestos 
bankmptcy tmsts receive and collect claim level data electronically, store and process claim level data 
electronically, and track claim status and payment information electronically. As a result, extracting 
quarterly summaiy- tables at the claim level or responding to third party data requests is an efficient and 
cost-cffcctivc process for tlic trusts. Based on my extensive experience w orking for and with claim 
processing facilities on issues of data management and reporting. I can say w itli confidence that the trusts 
and facilities arc well equipped to produce these quarterly reports at minimal cost. Moreover, the FACT 
Act would allow' trusts to require any third party- that requests trust claim iiifomiation to pay the 
reasonable costs incurred to comply with the request. 

Opponents of the FACT Act will argue that discovery^ procedures governed by the state courts are 
sufficient for bridging the gap between tort and trust compensation, but ultimately these current avenues 
prove to be inefficient and costly to both defendants, plaintiffs, and the tmsts themselves,'^ During her 
testimony on the FACT Act in May 2012, Ms. Leigh Ann Schell identified numerous examples of 
defendant discovery- requests on tmst disclosures in the tort system being met witli fierce opposition from 
botli plaintiff counsel and die tmst tlicmscivcs, resulting in even more costly litigation for all sides 
involved.^ In fact, a 201 1 report on asbestos tmsts produced by the Govenmient Accountability Office 
(GAO) cited an example where one trust had incurred $1 million in attorneys'’ fees in order to respond to 

Release of Tnromialion and Documents Pursiianl to the 2002 Manville Trust TDP 
http /Avww ckiiiiisres.coiii/docmneiits/M'l ’/INFO. pdf 

^ Testimony of Leigh Aim Schell, esq.. Hearing testimony on H.R. 4369, the "Fuithciing Asbestos Claim 
Transparency (FACT) Act of 2012", U.S. House Judiciary- Committee's SubcommiUee on Courts, Commercial 
and Administrative Law, May 2012, pg. 5-10. 
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a discovery request.'^ Tliis example is exactly the type of cosfly aiid burdensome discovery request tlic 
FACT Act will limit in the future through standardized reporting requirements and cost-shifting 
provisions that will ultimately result in significant cost-savings for the trusts. 

Opponents of the FACT Act claim that the trusts already deter inconsistent and fraudulent 
claiming behavior through audit procedures, thus making the FACT Act unnecessary'. However, many of 
the tmst audit procedures tend to focus on reviewing the medical data and supporting documentation that 
has been submitted, rather than comparing exposure allegations made across multiple trust and tort claims 
where inconsistencies cuid fraudulent claiming practices can be identified.^ Currently, for every' dollar 
paid to claimants, trusts will spend as little as two-cents to review and process claims.^ While tliis cost 
model allows the trusts to administer claim payments in a cost-cffcctivc mamicr, it leaves few resources 
to perform appropriate audits. In fact, many trusts have adopted language in their Trust Distribution 
Procedures explicitly stating that they are not concerned with inconsistent exposure assertions betw'een 
the trust and tort systems.*^ 

So it is not surprising that when the GAO inteniewed eleven trusts regarding audit procedures 
during their 201 1 study, the taists asserted that their audits had never uncovered a single case of fraud. 
However, T believe this perceived, self-reported record of accurate claiming is less a function of a lack of 
fraud, than a function of the trusts’ inability to identify- inconsistent claiming patterns in a cost-effective 
w'ay. On the other hand, the FACT Act solves this problem by serving as a cost-effective deterrent to 
inconsistent claiming across the trusts and tort system by promoting claim transparency. 


Asbestos Tnjuiy Compensation: The Role aixl Administration of Asbestos Tmsts, Govenmient Accomitabilitv 
Office. Sepleniber201T pg. 30. 

Amended and Restated Annstroiig World Industries, Inc. Asbestos Personal Injiiiy Settlement Tmst 
Distribution Procedures, Section 5.8, November 19, 2012 

^ Supra 3. 

^ The Babcock & Wilcox Coiiqjaiiy Asbestos PI Settlement Tiust Distribution Procedures, Section 5.7(b)(3), 
Revised October 27, 2011 
Supra 6, pg. 23 
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The FACT Act successfully addresses a cniical need for trust transparency 

In sum. The FACT Act socks a loasonablc level of bankrupicv trust claim transpaamc) , and 
proposes to do so in an CNtrcineh cost-cffcctivc and efTiciem manner Tlie FACT Act will promote 
equitable allocation of fault and compensation in the civil tort system, and help prevent trust funds from 
being depleted by erroneous pa> merits, thus preserving fluids for those asbestos victims who are most 
deserving 

Background 

CurrentI) . I am an economic consultant with the Env ironmcmal and Product Liabilitv practice of 
Bales White. LLC Fve been with Bates White for nearly six >cars. and during that lime I have* been 
rctained bv defendants and insurers os an expert on the gov emanec. procedures, processing sv stems, and 
compensation cnicna of asbestos personal injurv trusts established under section 524(g) of the U S. 
Bankruptcy Code. Pnor to joining Bales White, I spent seven years wilh Analysis Research Planning 
Corporation ( 'ARPC ') os an asbestos liabilitv estimation consultant for legal representatives and trustee 
boards associated with high profile 524(g> bankruptcy rcorgam^ations and resulting bankruptcy mists 
Prior to (hat time. 1 was the data analyst and statistician for Claims Resolution Management Corporation 
(**CRMC ’). a wholly owned subsidiary of the Manvillc Personal Injury Settlcmcni Tnist (‘Manvillc”) 
established to prcKCSS and resolve asbestos claims against Uic trust 

Experience specific to asbestos bankruptcy trusts and claim processing systems" 

During my time w ith CRMC. the facility was in the process of developing an electronic claim 
filing system (“E-Claims'^ ) to allow claim filers to not only submit individual claim forms 
electronically, but also to upload thousands of claim forms at one time Simi lar technology has since 


Tlw infonualioi) in my Icstiinonv is based on. (i> publically available inforniauon and gcnciol experience 
gauvd during my employ ineni n( both Oainis RcsoUilion Maivigcmcni CorpomlionC'CRMOand ARPC; and 
(ti) general iiidustiy ki¥>w ledge wilh respect to the con&lructionand funclionaiilv of electronic claim databases:, 
and llic ability lo query and extract subscls of tliose dauibascs. Infomiauon aboul (lie claims managcmcui and 
processing services prov ideri by ARPC can be found at Imp . aqx: cpm'soiuuons'pttKluci-liflbditv -and- 
cnviioniiieiilfli<on .sMl iuiu<cln iins- mnnflecmcMl -f)ioccSiimt» 
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been adopted by other elaim processing facilities.^" These teehiiologics have been designed to be 
compatible with the electronic claim databases that claimant law firms may have developed for internal 
use, tlius minimizing the administrative cost and burden of transterring claim and claimant data to tlic 
facility.’’ 

Tlie system used by CRMC, as well as other similar systems, is designed to not only receive and 
maintain an electronic database of claim and claimant information, but to also allow for the ability to 
efficiently extract mid analyze data as needed. For example, during my time with the CRMC, 1 
maintained a monthly data extract of individual claim filing, processing, and settlement data that was 
produced for internal analytical and claim management tasks. Additionally, upon tliird party requests for 
data, CRMC would provide a similar extract for minimal cost, including expansive medical and exposure 
data extracts. 

During my tenure with ARPC the firm was retained as advisor to a number of future claim 
representatives or trustee boards of asbestos personal injury and property damage trusts (’Trusts*’), 
including all of the trusts currently processing and resolving claims at the Delaware Claims Processing 
Facility' (“DCPF”) and its predecessor, the Celotex Asbestos Settlement Trust (’‘Celotex’’), as w-ell as 
certain Trusts currently processing and resolving claims at Verus Claims Sendees (“Venis”), the Claims 
Processing Facility, Inc. ('‘CPF’’). Trust Services, Inc. (‘TSF’), MFR Claims Processing (‘‘MFR”), and the 
Western Asbestos Settlement Trust ('WAST’) facility. In addition to the finn's role as advisor to 


See for example: DCPF Requirements and Instiuctions for Bulk Upload Tool 

hU.p :/Avu u,am ]s{ronguoiid aab esi.ostrust.convTi[es;T’'ru*>i%200Tdme%2 0Bu lk%20Up loa d‘->b2 0Tool. pdr 
See for example: Venis Asbestos PI Trust Online Fihng User’s Guide 
hrtp://vwvv.c c tmst. org/docs/Oiiiii)c Filing Us ci G uid c.pdf 

See for example: Weslem Asbeslos Selllemenl Trusl Claim Fihng instructions and Electronic Claim TempLile 
http:/ wasirust. com 'claims-packet 

See for example: Sample Excel file for Electronic Filing offered bv Veins 
http://w%\~vv.kaise r asbestosti'us t.c oiivFiies;XACC%20Sample‘?4t20 Exc el^-'<.20Filcs. 7 : i p 
" Such an e.xlracl is still available today on a limited basis 

Reference: Distribution of Mamille Trust Data for Use Solely by Other Tmsts 
hUp:/Av\v\v.c!aiinsres.coTuMocuments/AlT/DataPo! icv.p dr 
Reference: Mamdlle Tnist Single Use Data License Agreement 
b ttp://w mv.cla nnsrcs.coni-^doc iinients/MT'DataAgiccmcnt pdf 

In most cases, to the extent that aiiv of these engagements were performed during the pending bankruptcy 
confirmation of a tmst any' time records detailing the work performed by myself or other employees of ARPC 
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Trusts and future claim representatives. ARPC was also retained b> Cclotcx, DCPF, CPF, and die WAS! 
facilities to help develop nc^N . or enhance cxisUng, electronic claim processing s\ stems 

Assessment of the FACT Act 

Alter reviewing the provisioas outlined in the FACT Act. J believe that it v\ ill serve as on 
effective step towards bndging the transparenev gap between the asbestos trust and civil tort svstcnis. and 
will do so in an efficient and cost-effective manner. The repoaing requirements of the bill will also serve 
as a deterrent to specious or fraudulent claiming across bankrupicv tnists This opinion is based on my 
experience and general industrv knowledge with respect to the construction and functionalitv of electronic 
claim databases, and the abilitv to querv and extract subsets of those databases 

The FACT Act will Advance transparency within the asbestos bankruptcy trust system 
In most eases involving asbestos exposure, the plaintiff was e.xposcd to asbestos fibers while 
working with or in close proximitv to the asbestos-containing products and operations of various 
companies As such, most asbestos lawsuits, both histoncallv and today, pursue compensation from 
dozens of defendants. For a given defcndatiL the degree of culpabilitv is determined by both (he nature 
in which the plomiitTwas exposed, as well as the relative causal coninbuiion of its co-defendants. Tliis 


Mould be publically avoiliible ns fee Applications in tlic bankrupicv case docket, along uiiham’ rorninl rcleniioii 
applications Tiled miiIi the court; In most cases, lo the exlciii (lull any of (Iksc engageinciiLs were perforotod 
follow nig ths bankiupicv coiifimuUioii ofa inisi, lie relenlion of .^KPC and Dk general nature of the retenUon 
(e g E.NCCUUVC Director lo Ihe Lrusl, claims adinimslrauoii con&uUanL Iiabililv esliinahon consuliaiit, etc.) is 
disclosed ui tnisl anininl reports filed with the bnnkniplcv court niMl ptiblicallv available on llic case d€X;kct. To 
llie extent iiuit a fiarticular clictil cited in im testiinom is not puhlicaUv disclosed in any of lire aliovc ineiilioned 
sources, each of Uw ARPC clients rcfcicnccd in im icslimonv aic also rcTcrcnced in lU* ' Applicalion For Order 
Aiillion/:iiigTlie Proposed FiUnrc Cbimanis' Representative To Retain And Eniplo> Analvsis. Research. And 
Planning Corporation As Claims Esaiualioit Consultants' filed on October 1 1. 2010 in re Specialty Products 
Holding Coip.. cl al InTlic United Slates Bankrupicv Court ForTiK Oistnci Of Delaware (ease no. IlM I7R0I. 
Tins docuiiKnt is available for public download fioin (lie banknipic> court docket 

.W for iixumph: First Aimual Report And AccouiiUng Of Western Asbestos ScUlcmcin Tnisl. filed Mav 16. 
2005 with llic United States Bankniptev Court Nortliern District Of Califonna Oakland Division (Case No 02- 
4ri284-T>. pg 12. line 10 

"Anulyufs Rcseoix:h Corporation ("AliFC"}: Cort^ilnng Jinn hUvJ to help the Tntst to ikwtop a 

claims mcmual amt claims pt'oeessing p'oeetiures. Also hirvJ to ctva/c a system to process clainis after it wiw 
tiixayvetvJ that no ensfing vemlor wotiJJ he able u> meet the requiivnients of the Sfainx and TUP in a timely 
manner. Also offer mtgoing aJiice concertung tmprox^emenls to Ihe s\fsiem. '* 
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dyiiaiilic of having multiple causal sources to a single plaintifF s injury places a great deal of importance 
on the proper allocation of tault and compensation shares across all liable parties; an exercise that has 
been complicated by the bankruptcy filings of some of the litigation’s most culpable defendants. 

Currently, the asbestos civil tort system provides a level of claiming and resolution transparency 
that the asbestos bankruptcy tmst system lacks. As previously noted, each lawsuit that is filed in the tort 
system includes apublically available complaint that identifies the plaintifF and each defendant from 
which compensation is sought. In most cases, the complaint also provides general exposure allegations 
that resulted in the alleged asbestos-related injury and, in some cases, a detail work history- and alleged 
exposure sites. Furdicmiorc, as tlic case progresses, publically available dockets track tlic status of each 
named defendant, including dispositions such as dismissals with and witliout prejudice, and orders 
granting summary judgments. 

In contrast, the asbestos bankruptcy trust system provides no public disclosure on individual 
claimants seeking compensation, or tlic corresponding alleged exposures. In fact, each individual trust 
operates in a vacuum, which eliminates the abilit>- for claim comparisons across trusts. Currently, the 
only trust T have been able to identify- that has provided a public disclosure of claim filings and payments 
is the APT, Tnc, Asbestos Settlement Trust. With tens of thousands of claims being paid each y'ear that 
lead to billions of dollars in claimant compensation, it’s surprising that there is virtually no public 
accountability or oversiglil beyond the trustees and advisors who were selected as part of bankruptcy 
reorganization by tlic same plaintiffs' attorneys that arc cunrendy receiving trust payments on behalf of 
their clients. Tlic FACT Act would require trusts to provide a level of transparency akin to the tort 
system, and a degree of public accountability that will deter inconsistent and possibly fraudulent claiming 
across trusts. 


API, Inc. Asbestos SelLlemenl Trust 2011 Annual Report of the Trustee, filed April 23, 2012 (case no. 05- 
30073) 
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The FACT Act will act as a deterrent to potential fraudulent claiming across trusts 

Tlie prinian purpose of asbestos bankruptcy trusts confirmed under 524(g) is to efficiently 
process and pay qualifying claims for individuals who suffer from asbestos related diseases. Trusts are 
designed to pay claims expeditiously and with minimal administrative and transactional costs. To 
accomplish this, most trusts have established presumptive medical and exposure eriteria to quiekly 
determine if a elaim qualifies for payment. The resolution procedures developed to govern this process 
are often standardized across tmsts allowing plaintiff attorneys to utilize the same claims material for 
multiple tmst submissions, thus minimizing their filing costs per claim. To flirther expedite the process 
of filing claims, many tmsts and claim facilities have utilized electronic filing and processing systems that 
provide claimant law fimis that ability to file tliousands of claims en masse 

Tlic efficient niamicr in which trusts arc able to receive, process, and pay claims has produced 
over $17 billion in payments to hundreds of thousands of claimants between 2006 and 2013.^^ Not 
surprisingly, tliis level of compensation has incentivized an increased level of claimant solicitation 
through focused advertising campaigns that utilize television commercials and internet marketing to cull 
potential claimants.^" In fact, in recent years internet advertising studies have found phrases such as 
"mesothelioma” and “asbestos law firm” to be among the most expensive internet search terms. Given 
the resources plaintiff law- firms dedicate to finding new clients through advertising, and the sheer volume 
of claims being brought across multiple tmsts each year, most reasonable people would expect there to be 
some level of inconsistent or even fraudulent claiming. 


See for example: Sample Excel file for Electronic Filing offered bv Veins 

bttp: //'vvwxv.kajserasbestosti'ust.coin/Eiles,^ACC%20SainpJe‘?-<>20Excel?<i2 0Fi les.zip 

Supra 3. 

Scarcclla, Marc C., Peter R. Kelso, and Josq?li Cagnoh, Jr. “^bestos Litigation, Attorney Advcitising & 
Bankruptcy Trusts: The Economic Tncenlives Behind The New- Recmilmenl Of Lung Cancer Cases." h fealev ’s 
Asbestos Litigation Report 13. no. 4 (2013) 

Search Engine Oplimizer (SEO): liAial Are Ihe Most Expensive Keywords in Adwords'.^ (2009,2010), 
hltp:/.'’\ v \vvv.q LioT n-coTn/Se ar ch-E ngi ne-O j?h nh/atiQn-SEQ/What-are-lhe-most- e xpcn sive -kev\vords - i n- 
AdWgrds; http://vvvvw.bukis a.co ni' arfic les/ 357118 _top -30-bighest-payi n g-go ogle-adsense- ke\ vv crds-2010 
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As mentioned previously, individual bankruptcy trusts operate in a vacuum, so not only arc die 
claimant demands made across trusts not publically available to solvent defendants in the civil tort, but 
also not available to other trusts. And while many trusts have claim audit procedures, tlicsc procedures 
tend to focus on reviewing the medical data and supporting documentation that has been submitted, rather 
than comparing exposure allegations made across multiple trust and tort claims where inconsistencies and 
fraudulent claiming practices can be identified. Section 5.8 of the Armstrong World Industries, Inc. 
Asbestos Personal Iiijury Settlement Trust Distribution Procedures provides an example of die tvpes of 
medical audits the trust will conduct. 

"Claims Audit Program. The PI Trust with the consent of the TAG and the Future Claimants' 
Representative mav develop methods for auditing the reliability of medical evidence, 
including addHional reading of\-rays, CT scans and verification of pulmonary function tests, 
as well as the reliability of evidence of exposure to asbestos, including exposure to AIVI 
Pruducis-Operations prior to December 51, 1982. In the event that the PI Trust reasonably 
determines that any individual or entity has engaged in a pattern or practice of providing 
unreliable medical evidence to the PI Trust, it may decline to accept additional evidence from 
such provider in the future:' 

In fact, many trusts have adopted procedural language explicitly stating that the}' are not 

concerned with inconsistent claiming behavior. For example, Section 5.7(b)(3) of the Babcock & Wilcox 

Company Asbestos PI Settlement Trust Distribution Procedures includes the following language; 

"Evidence submitted to establish proof of cx/>o.surc to lic^H' products is for the sole benefit of 
the PI Trust, not third parties or defendants in the tort system. The PI Trust has no need for, 
and therefore claimants are not required to furnish the PI Trust with evidence of, exposure to 
specific a.sbestos products other than tho.se for which Bc^H' has legal responsibility, except to 
the extent such evidence is required elsewhere in this TDP. Similarly, failure to identifv BdeW 
products in the claimant 's underlying tort action, or to other bankruptcy trusts, does not 
preclude the claimant foom recovering from the PI Trust, provided the claimant otherwise 
satisfies the medical and expo.sure requirements of this TDP. 

Based on these procedures, it seems that while the trusts may do a sufficient job identifying 
potential medical fraud, they are severely lacking processes for identifying inconsistent and potentially 
fraudulent exposure allegations across multiple tnist and tort claims . In tlie 2011 GAO report on asbestos 
trusts, the GAO inter\Hewed eleven trusts regarding audit procedures and each of tlie eleven trusts 


Supra 7 . 
Supra 9 . 
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asserted tliat tlieir audits had never uncovered a single case of fraud.'"'^ However, I believe tliis perceived, 
self-reported record of accurate claiming is less a fiinction of a lack of fraud, but more a function of the 
inability for trusts under the current procedures to identify inconsistent claiming patterns in a cost- 
effectiv'e way. Currently, for every' dollar paid to claimants, trusts spend as little as two-cents to review 
and process claims.'^ While this cost model allows the trasts to administer claim pavnients in a cost- 
effectiv'e manner, it leaves few resources to perform appropriate audits. 

In the absence of a mechanism tliat will allow trusts to cross-reference the claiming allegations 
made to other tmsts, inconsistent and specious claiming will go unchecked. By establishing transparency 
across trusts as it relates to the demands and corresponding exposure allegations supporting those claims, 
the FACT Act will offer a ncccssaiy check and balance to the bankruptcy system and ensure that 
inconsistent claiming across trusts docs not occur, thereby preserving trust assets for legitimate asbestos 
claimants. Moreover, it will do so in a cost-effective manner as to not drain funds for claimant 
compensation. 

The quarterly reporting requirements of the FACT Act will not result in overly 
burdensome efforts or costs to the trusts 

In tlic same 20 1 1 GAO report referenced above, it was noted that officials from one of the trusts 

interviewed by the GAO said that the trust had incurred $1 million in attorneys’ fees over a request to 

disclose every document on even claimant, as the trust attorneys had to review each document to delete 

confidential information not germane to the subpoena.^'’ This example is exactly the type of costly and 

burdensome discovery' request the FACT Act may prevent or limit in the future, resulting in significant 

cost-savings by the trusts. Page 30 of the GAO report reads; 

"Such costs mav include the legal fees associated with their duty to preserve the 
cunfiderilialilv of claim fvnns as well as the costs of finding, producing, and reviewing the 
information sought in a valid discovery request. According to officials for 2 of the 1 1 trusts 
whom we interviewed, paving these costs would deplete trust assets, which exist solely for the 


Supra 10 . 
Supra 3 . 
Supra 6 . 
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purpose of compensating asbestos claimants. For example, officials for one of the trusts we 
interviewed said the trust incurred SI million in attorneys’ fees over a request to disclose 
every documenl on every’ claimant, as the trust attorneys had to review each docmnenl to 
delete confidential in formation not germane to the subpoena. 

The quarterly reporting requirements of the FACT Act will not require any document review or 

document redaction. In fact, tlic entire process eliminates any costs associated witli attorney fees. Tlic 

bill simply requires that the taists use elementaiy- computer programs to extract basic claim information 

that is akin to the information publically available on asbestos lawsuits in the civil tort. Asbestos 

bankaiptcy taist claim processing systems store individual claim data for hundreds of thousands of 

claimcuits. As I described above, asbestos bankaiptcy trusts receive, store, process, and pay tliese 

individual claims electronically through systems designed to both iinpoa and expoa claim and aggregate 

level data efficiently tuid widi relative ease. For example, the Manville trust maintains a data extract of 

individual claim filing, processing, and settlement data that is available for license to approved third 

parties at a minimal cost of $1,000."^ Extracting quarterly summar}' tables at the claim level from these 

types of data extracts is an exercise that is well within tlie average competencies of database programmers 

already employed or contracted with by the trusts and claim processing facilities. 

The information the FACT Act requires in the quarterly reports are maintained by the taists in 

electronic databases as independent fields of data that are distinct from other fields of data that may 

contain any sensitive medical, personal, or any other data that is confidential in nature, As a result, any 

computer program used to create these quarterly summary- tables can easily avoid tlie production of any 


Ibid. 

Tlie Manville trust has made claim level data, wliich contains over 800,000 claim records and dozens of fields 
of infoniiatioii, available to select* third parties since 2009, and prior to that it was available to aiwonc willing 
to pay a $10,000 user licensing fee. Prior to 2002 (he data could be purcliased outright for $10,000. However, 
these price points do not necessarily represent the actual cost of producing the data, as it is likely far less. In 
fact, based on niy^ own ex'petience as the quantitative data analyst and statistician for the Manville trust claims 
processing facility during 2001 and 2002, I was able to respond to third party' requests and produce data extracts 
in a matter of hoius if not minutes depending on the scope of the request. The elTiciencv trusts liave acliieved 
by developing electronic claim database sy'stciiis makes creating data extracts an iiic^qicnsivc and expedited 
process. 

*currenlly the Manville Trust onlv considers distribution of individual claims data to professionals engaged bv 
another trust exclusively for aggregate analyses for the other trust and to professionals who have been retained 
to estimate asbestos liabilities in a court proceeding involving a banhuptcv plan. 
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privileged medieal infonnation or disclosure of any propiictarv' trade secrets or confidential infoniiation 
belonging to the Claim Facilities ''^ Thus, making it is easv- and cost effective for trusts to produce reports 
disclosing (i) who has filed a claim against ttic trust (c.g. claimant name); and (ii) what exposures have 
been alleged in each claim (e.g. alleged sites of exposure, dates of exposure, and occupation/industrv^ of 
exposure) without disclosing more sensitive material such as social security number, home address, or 
certain medical information not germane to the asbestos claim. 

The third party disclosure requirements of the FACT Act will not result in overly 
burdensome efforts or costs to the trusts. 

In addition to quarterly reporting requirements, the FACT Act will also standardize across tmsts 
the process in which they respond to third party- requests for claim information under appropriate 
protective orders. Currently, some trusts already respond to third party' requests by searching their claims 
database for indhidual claimants and providing infonnation as to whether or not a claim on behalf of the 
individual has been made, Tve seen tmsts charge minimal fees for tliis type of claimant search suggesting 
that it is not a burdensome process. For e.xample. the API. Inc. Asbestos Settlement Trust charges a fee of 
$18.50 per individual claim search, and the Tliird Party- Disclosure Policy of the Western Asbestos 
Settlement Trust docs not appear to charge for individual claim searches when the results arc limited to 
whether or not a claim has been filed.^'^ Once the search has been conducted, producing the additional 
claim information that may be required under the FACT Act would require little additional effort. 
Moreover, the bill currently has provisions requiring that the requesting third party pay reasonable costs 
for producing the information. 


While al CRMC, 1 provided Ihird-pailies vvilh Manville Tnisl data extracts without revealing anv proprielar\ 
trade secrets, nor did I ever receive any proprietarv’ trade secrets when provided with data extracts from claim 
processing facilities for analysis work at ARPC. 

API, Inc. Asbestos Settlement Trust Iiistnictions for Requesting Claim Searches 
htt p://apii iic asbcstosscttIcm cuttiust.co m /‘disclo&urcPoIic\^ltf llll 
Western Asbestos Selllemenl Trust Third Party Disclosure Policies 
b.ttp'/7wastn]st.coiiv' tli ird - part\'-d).sc]osufe 
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To tlic extent tliat trust procedures and protocols require that they serve notice on claimants prior 
to releasing certain information to third parties, this can also be done efficiently and at minimal cost. In 
my experience working with trust facilities and processing systems, tlic ovcr\vhchiiing majority of 
claimants are represented by attorneys, with whom claim processing facilities routinely correspond 
regarding claim resolution (e.g. claim deficiency notices, requests for additional supporting information, 
etc.), and settlement matters. TTiereforethe process of notifying these attorneys of third party data 
requests does not represent a significant burden outside the standard operations of tlie Claim Facilities. 
Cost effective transparency and external oversight may deter the premature depletion of 
trust assets. 

On April 28, 2014, the UNR Asbestos Disease Claims Trust tiled a motion with the United States 
Bankmptcy Court forthe Northern District of Illinois, requesting permission to terminate operations in 
the year 2019; decades prior to tlie expected duration of the trust and related compensable claim filings. 
According to tlie UNR trust the circumstances that led to their premature termination involve a liistory of 
higher than forecasted claim filings that included the unimpaired, non-malignant claim filing wave of the 
1990s and in recent years, an increase in both lung cancer and mesothelioma claims, hi total, the UNR 
trust received nearly 450,000 claims since its inception in 1990, making payment to more tlian 300,000 
claims for a total of $266 million. While UNR's aggregate pay out over more than 20 years pales in 
comparison to the $17 billion dollars that the entire asbestos bankruptcy trust system has paid out since 
2006, the events that led to the UNR trust's insolvency are not unique and should serv’e as a cautionary 
tale to other tmsts, the bankmptcy courts from which they were confirmed, and policymakers interested in 
preseiv ing the financial rights of fliture claimants. 

Asbestos bankruptcy under section 524(g) of the U.S. bankmptcy code is imique compared to 
traditional chapter 1 1 reorganizations in that a majority- of the creditors do not exist at the time of 
confirmation. Tlic latent nature of asbestos-related injuries, where die diagnosis of an asbestos-related 
disease can occur decades after exposure, creates a future creditor class of claimants that is unknown in 
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tcniis of both quantity and compensable value at the time of bankruptcy. However, tlie basic principle of 
524(g) reorganization and bankruptcy in general, is that claimants within the same creditor class be 
treated in an equitable maimer. Therefore, the sufficient preservation of current funds for the equitable 
payment of future personal injury- claimants relies on future estimates of claims that will be made against 
the taist and the assets a taist will need to fulfill its financial obligations. 

Uncertainty is inherent in most forecasting exercises, and the level of uncertainty increases with 
the duration of the forecasted projections. Most asbestos trusts expect claims to be filed decades into tlie 
future . Tlierefore, in order to properh' manage finite assets overtime, eveiy- taist has adopted ‘'Payment 
Percentage’' provisions. Tlic Payment Percentage mechanism allows trusts the ability to adjust net claim 
payments in the event that future financial expectations change. For example, if future liability 
expectations increase relative to assets, then trusts will likely decrease individual claim payments in an 
attempt to maintain sufficient assets for future claimants. Conversely, if future liability expectations 
decrease relative to assets, tlien trusts will likely increase individual claim payments, and in most 
instances wdll provide a retroactive, or ‘True-Up” payment to previously paid claimants equal to the 
difference between what they previously received from the trust and what the trust is currently paying 
similarly situated claimants. 

Unfortunately for fiiture claimants, recent history has seen a dramatic decline in Payment 
Percentages. For example, currently' tliere are 23 trusts that are paying claimants less today tlian in 2008, 
and 1 1 of the 23 crusts have had to decrease the not claim payment amount more tlian once. In contrast, 
only nine trusts arc paying more on a per claim basis today than in 2008. Table 1 suimnarizcs tlicsc 
changes in Payment Percentages. 
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Table 1; Summary of Payment Percentage Changes since 2008 
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To qiiantitS the impact these changes in Fa>ment Percentages can have on net claim pavmcnts. 
Exhibit 4 summarizes the net claim pa>‘mcnt for h laigc trusts (H potential pavments) that wciv processing 
and pa> ing claims at the Delaware Claims Processing Facility ("DCPr') as of 2008. Even with the 
Armstrong World Industries trust increasing its net payout b> more than 75%, the overall payout to a 
mesothelioma claimant collecting all 8 potential pa>ments across the 6 trusts is 46% lower as of > carend 
2013 compared to > carend 2fKi8 


Table 2: Net Mesothelioma Claim Payments from DCPF trusts (liolian m ifuntMinds) 
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As noted by the recent LfNR Trust disclosuies. and ni> own professional cxpcncncc analyzing 
trends in trust claim activity, the rapid depletion of trust funds has been a result of higher than forecasted 
claim filings and pavmcnts. To the extent that these increased levels are the result of specious or possibh 
fraudulent claiming behavior, tlic transparency provided througli tlie FACT Act should deter such activity 
in the ruture. Even w ith the recent premature depiction of significant trust assets, as of vearend 2013 
there was still more tlian $ 1 8 billion in confmned trust assets witli more Uian $8 billion more confirmed 
in 2014 With additional trust ftmds still pending baiikrupicv reoiganization. the total trust compensation 
svstem him nearly $30 billion in committed assets. The FACT Act will serve as an effective mechanism 
for protecting the rights of future deserv ing claimants bv preserv ing these remaining assets 
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Conclusion 

As ail economist who has been studying trends in asbestos claim filings and compensation for 
over ten >cars, I believe that tnuisparencN between the asbestos cm) toil and bankniptcv trust sv^tems is 
cntical for tlie proper allocation of claimant compensation, and necessarv for ensunng accountabi)it> in 
claiming behavior as a deterrent to potcniiai spcaous claiming practices. The FACT Act is seeking a 
reasonable lc\ c! of bankrupicv trust claim transparenev , and proposes to do so in an extrcmelv cosi- 
cftcctivc and efficient manner The FACT Act will promote a more equitable alloeauon of laull and 
compensation in the civil tort system, and help prevent trust liinds from being depleted by erroneous 
payments, thus preserv ing hinds for Uiosc asbestos victims who am most deserving 
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Mr. Marino. Thank you, sir. 

Professor Brickman? 

TESTIMONY OF LESTER BRICKMAN, BENJAMIN N. CARDOZO 

DISTINGUISHED PROFESSOR OF LAW, YESHIVA UNIVERSITY, 

NEW YORK, NY 

Mr. Brickman. Mr. Chairman, Members of the Subcommittee, I 
want to thank you for this opportunity to address the critical issues 
of how to check the fraudulent practices that permeate mesothe- 
lioma litigation today. 

Approximately a year and a half ago, I testified in the Garlock 
bankruptcy as an expert witness for Garlock, that the settlements 
that Garlock had entered into in the period 2005 to 2010, which 
the lead plaintiffs expert had relied on for his calculation that 
Garlock should fork over $1.3 billion to the trust to cover its asbes- 
tos liabilities, was simply not a valid basis for these projections. 
The reason I gave was that these settlements were infected by 
plaintiffs’ counsels’ strategy of suppressing evidence of claimants’ 
exposures to a group of large companies that were bankrupted in 
the years 2000 and 2001. 

The presiding judge in Garlock, Judge Hodges, agreed, finding 
that, “The estimate of Garlock’s aggregate liability are infected 
with the impropriety of some firms.” I think the attempts by Mr. 
Inselbuch that you heard today and others to marginalize Judge 
Hodge’s finding would not rattle in a thimble. 

Permit me to briefly explain how this illegal and unethical sup- 
pression of evidence is carried out. Plaintiffs’ counsel, who have ef- 
fective control over the creation and administration of bankruptcy 
trusts, have used that power to include, amend, or add provisions 
to trust distribution procedures, known in the trade as TDPs, de- 
signed to limit, if not preclude, defendants’ ability to use discovery, 
to access information, evidence that a tort plaintiff has filed trust 
claims. In filing a trust claim, a claimant must demonstrate “mean- 
ingful and credible exposure to the products of the company fund- 
ing the trust.” 

To facilitate fraud, asbestos trusts have modified or adopted 
TDPs to include provisions designed to allow claimants, who are 
also suing defendants in the tort system, to prevent tort defendants 
from accessing exposure information and other vital information 
submitted by the claimants as part of the trust claims. Now, I have 
more fully described these provisions in my written statement and 
in my scholarship. 

Now, in the teeth of this overwhelming evidence that exists today 
that some plaintiffs’ counsels’ practices are designed to defraud de- 
fendants, plaintiffs’ counsel continued to deny any fraudulent prac- 
tice or practices in mesothelioma litigation. For example, we just 
heard Mr. Inselbuch, who has testified previously as he has testi- 
fied today, that fraudulent actions to suppress the production of ex- 
posure evidence submitted with claim filings are essentially non-ex- 
istent. And as for the massive fraud in the Canadian case, which 
I presume some of you are familiar with, he testified previously be- 
fore this Subcommittee that it was “an isolated incident remedied 
by a State court, involving inconsistent trust claims with respect to 
a single claimant, one of the millions who have filed claims with 
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asbestos trusts.” There has also been congressional testimony from 
plaintiffs’ counsel, Charles Siegel, to the same effect. Now, because 
of time I will have to rely on my written statement that goes fur- 
ther into this. 

Now, much of the evidence that was presented in the Garlock 
proceeding, including my expert report in particular, still remains 
under seal, though I understand that this will start to come out in 
about 2 weeks. Now, the Garlock evidence that Judge Hodges did 
disclose in his order as to the frequency of apparently perjurious 
denials of exposures, the products to which plaintiffs had asserted 
“meaningful and credible exposure,” coupled with plaintiffs’ coun- 
sels’ brazen manipulation of TDPs to facilitate such denials, lead, 
in my opinion, to an inexorable conclusion: the practice of delib- 
erately failing to disclose evidence of other exposure is far closer to 
the norm than the exception. Indeed it is likely that cases in which 
fraud has been successfully employed dwarf the number of cases in 
which abuse has been discovered. 

Now, improper trust payments no doubt have amounted to bil- 
lions of dollars to this point. As for tort defendants, it is simply not 
possible to even begin to estimate how much money they have paid 
out as a consequence of plaintiffs making false statements as to 
product exposures. Undoubtedly, it amounts to hundreds of mil- 
lions of dollars, but more likely billions. And it is improbable, to 
say the least, that the scheme to suppress evidence of other expo- 
sures is being hatched by plaintiffs. 

Mr. Marino. Sir, would you please wrap up your testimony in 
your next sentence? 

Mr. Brickman. Yes, sir. Judge Hodges in his estimation order in 
the Garlock bankruptcy has allowed us to peer behind the asbestos 
curtain that shrouds the inner workings of this highly successful 
scheme to use the judicial system to defraud asbestos defendants 
and their insurers out of billions of dollars. It is now up to the Con- 
gress to take the critically important step of enacting H.R. 526 to 
contain this massive fraud that now permeates mesothelioma liti- 
gation. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Brickman follows:] 
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WRITTEN STATEMENT OF LESTER BRICKMAN 
PROFESSOR OF LAW, BENJAMIN N. CARDOZO SCHOOL OF LAW 

Hearing on H.R. 526: Furthering Asbestos Claim Transparency (FACT) Act of 2015. 

Before the U.S. House Committee on the Judiciary, Subcommittee on Regulatory 

Reform, Commercial and Antitrust Law 

February 4, 2015 

1 INTRODUCTION 

Exposures to asbestos-containing materials, mostly in the 1940s and 1950s, and to a 
lesser extent in the 1 960s and 1 970s, have exacted and continue to exact an enormous toll on 
occupationally exposed industrial and construction workers.' By about 2047, when this scourge 
will have mostly run its course, several hundred thousand deaths will have resulted from asbestos 
exposures. The litigation spawned by these exposures has no counterpart in our history. Over 
10,000 corporations have been named as defendants, leading to over 100 bankruptcies (and 
counting). The bankruptcies have led to the creation of a dual system for compensating 
claimants, with the bulk of the funds being paid out for mesothelioma claims.^ Personal injury 
lawsuits continue to be brought against a dwindling number of solvent defendants that 
manufactured, sold, or distributed asbestos-containing products. The companies that were 
bankrupted by asbestos litigation continue to be a second source of compensation through the 


‘ For the source material upon which this Statement is based, see LESTER Brickman, 
Fraud and Abuse in Mesoihehoma Litigation. 88 TtJLANEL. REV. 1071 (2014). 

" Mesothelioma is a rare, aggressive, and mostly fatal cancer of the mesothelium, the 
protective covering surrounding many of the internal organs of the body. The most common locus of 
mesothelioma is the mesothelial cells lining the pleura (the lining around the lung) — a condition called 
malignant pleural mesothelioma. The main cause of malignant pleural mesothelioma is exposure to 
manufactured asbestos- containing materials. Approximately 80% of those who develop pleural 
mesothelioma have a history^ of such asbestos exposure; tire other 20%i (some studies indicate that the 
percentage is as high as 40%) are considered idiopathic, tliat is, having no known cause. The latency 
period of the disease — tlic IcngUi of time from first exposure to manifestation — is mostly in tire twenty -to 
forty-year range. 
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creation of trusts as part of their emergence from bankruptcy. There are sixty of these asbestos 
banlcruptcy trusts (“trusts”) with current and anticipated assets totaling between $30 billion and 
$37 billion. The trusts — funded with cash, debtors’ insurance assets, and securities in the 
reorganized companies — assume the legal responsibilities of the reorganized companies to 
compensate current and future claimants injured by exposure to the companies’ products. Upon 
approval of the plan of reorganization, a channeling injunction is issued to direct all asbestos 
claims based on exposure to debtors’ products to the trusts. As part of the process of 
reorganization, the bankruptcy court conducts an estimation proceeding to determine the amount 
of assets to be conveyed to the trusts based on estimates of the value of the pending claims that 
were stayed by the bankruptcy filing and projections of the number of future claims and their 
anticipated values had the debtor remained in the tort system. Based on the court’s 
determination, a range of compensation to be paid to claimants for each category of disease, 
along with other criteria, is then determined. In setting the amounts to be paid to current 
claimants, the interests of future claimants must be taken into account so that the assets of the 
trust are equitably distributed. Because of plaintiffs’ counsel’s control over the drafting of the 
provisions setting forth the trusts’ criteria for payment and the adoption of extremely lax 
standards for paying trust claimants — many of whom are represented by the same counsel who 
drafted the standards — actual claims filed with the trusts have far exceeded the plaintiffs’ 
counsel’s own projections. As a consequence, trusts have been repeatedly forced to dramatically 
lower the percentage of the liquidated values of claims that are actually paid to claimants. 
Nonetheless, discovery undertaken in a currently ongoing asbestos bankruptcy proceeding 
indicates that recoveries for a representative sample of mesothelioma plaintiffs who responded to 
information questionnaires, average a total of about $600,000 from 22 trusts. 
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Despite these reductions, trusts have been paying billions of dollars a year to claimants. 
Nonetheless, there is virtually no public accountability or ov ersight independent of the trustees 
who are selected by the plaintiffs’ lawyers, who also set the terms for payment of claims. This 
motivated the United States Court of Appeals for the Third Circuit to express concern that trusts 
“place the authority to adjudicate claims in private rather than public hands, a difference that has 
at times given us and other observers pause, since it endows potentially interested parties with 
considerable authority ” In addition, trusts provide no public disclosure of individual claims 
including what exposures were claimed or the amounts paid. In fact, trusts zealously guard this 
information and seek to hide it from tort defendants.^ Mesothelioma victims typically qualify for 
payment from multiple trusts, depending upon the sources of their exposures to asbestos- 
containing products. If the products responsible for the exposures were distributed on a national 
basis for industrial or commercial use, then a substantial percentage of those mesothelioma 
claimants are likely to be eligible for compensation from as many as twenty- five trusts invested 
with assets provided by the reorganized companies that produced and distributed these products. 

When companies that were providing substantial compensation to mesothelioma 
plaintiffs go bankrupt, the flow of money to plaintiffs and their counsel from these companies is 
stayed by the bankruptcy filing. Although at some later time there will be payments from the 
trusts to be created, there can be a delay of as many as four years (and, in some cases, even 
longer) before the plan of reorganization is approved. Moreover, because of the volume of 
claims and the need for the trusts to retain funds to pay future claimants, the individual amounts 
paid by the trusts are usually substantially less than the amounts that plaintiffs were receiving 

’ The Manville Trast used to be receptive to my requests for data which I used in my published 
writings. When Dr. Mark Peterson, plaintiffs' counsel’s leading expert witness in asbestos bankraptcy 
estimation proceedings, was appointed to the Trust’s Board of Tmstees, all data availability ceased. 

When 1 asked one of tlie trustees why Manville had ceased providing access to its data, he answered: 
“come on, you know the answer.” 
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when they successfully sued these companies in the tort system, offset by the fact that the 
requirements for receiving payments from trusts are far less rigorous than w-hat needs to be 
proven in the tort system. 

From 2000 to 2001, a “Bankruptcy Wave” took ten top-tier defendants that had produced 
thermal insulation and refractory products and had accounted for a substantial share of the 
compensation then being paid by defendants in the tort system. Some analysts believe that top- 
tier companies were paying upwards of 80% of what plaintiffs were receiving as compensation 
in the tort system during the late 1990s. Payments from the resulting trusts would not mount to 
substantial sums until 2006. Continuing to name the top-tier companies that had gone bankrupt 
as defendants would have resulted not only in substantial delays in receiving payment but also 
much reduced amounts. Not surprisingly to those who have studied asbestos litigation, in the 
immediate aftermath of the Bankruptcy Wave, plaintiffs stopped identifying exposures to the 
asbestos-containing thermal insulation and refractory products of these top-tier companies. 
Instead, they stepped up litigation efforts against formerly peripheral companies that prior to the 
Bankruptcy Wave were paying nominal amounts to settle claims. In addition, they started to 
bring suit against a new group of defendants involved in the manufacture and distribution of such 
asbestos-containing products as gaskets, pumps, automotive friction products, and residential 
construction products, rather than the thermal insulation and refractory products that were the 
dominant sources of exposures alleged prior to the Bankruptcy Wave. When trust payments 
began to mount to substantial sums in 2006, it apparently proved too lucrative for plaintiffs’ 
counsel to abandon a system of seeking payments from multiple trusts by asserting their clients’ 
exposures to the products of the reorganized companies while, in the same time frame, also suing 
defendants in the tort system, on behalf of the same claimants who then denied exposures to the 
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very same products of the reorganized companies, stating under oath that defendants’ products 
were the only ones or nearly the only ones to which they were exposed. 

This is borne out in a recent estimation proceeding before Judge George R. Hodges of the 
United States Bankruptcy Court for the Western District of North Carolina, who is presiding 
over the bankruptcy of Garlock Sealing Technologies (“Garlock”). Judge Hodges agreed with 
Oarlock’s expert, Dr. Charles E. Bates, who had determined Garlock’ s liability for present and 
future mesothelioma claims to be $125 million. Experts selected by counsel for the current and 
future asbestos claimants maintained that Garlock’s liability was between $ I billion and $1 .3 
billion. In rejecting the claimant’s experts. Judge Hodges found that their calculations w'ere 
flawed because of their reliance on Garlock’s settlement history in the period from 2005 to 2010, 
when Garlock filed for bankruptcy, as the basis for determining the values of pending and future 
asbestos claims. Echoing my testimony as an expert witness for the debtor in that bankruptcy 
proceeding, he found that “[t]he estimates of Garlock’s aggregate liability. . . are infected with 
the impropriety of some law firms and inflated by the costs of defense.” 

Garlock is a leading producer of gaskets and sheet gasket material that contained 
chrysotile asbestos encapsulated in a polymer substance. Garlock’s name w'as printed on its 
gaskets, making it well-known in the industry and to workers who installed gaskets and replaced 
worn gaskets. Gaskets were installed in pipes, flanges, and valves, which were then wrapped in 
a thick covering of asbestos-containing thermal insulation produced by other manufacturers. 
Garlock’s gaskets only emitted asbestos fibers when they were cut to size or removed by use of 
chisels and abrading tools. To get to the gasket to be replaced, the thermal insulation had to be 
removed — usually done by hammering the material — a process that created a great deal of dust 
containing a far more virulent form of asbestos. By comparison, the chrysotile asbestos used in 
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Oarlock’s gaskets was 1/100 to 1/2000 as carcinogenic as friable amphibole asbestos used in 
thermal insulation. According to Judge Hodges, the process of removal was commonly 
described by workers as producing a “snowstorm of dusts.” In a key finding, Judge Hodges 
found that Oarlock had demonstrated that its products resulted in relatively low exposure of a 
relatively lower-potency asbestos to a limited population and that the population exposed to 
Oarlock’s products was necessarily exposed to far greater quantities of higher-potency asbestos 
from the products of others. 

Though Oarlock was a minor producer of asbestos products that were insignificant with 
respect to the density and carcinogenic quality of asbestos-containing products from the 1940s to 
1970s, it was named as a defendant hundreds of thousands of times in its thirty-five-year 
asbestos litigation history and paid more than $1.3 billion in liability and defense costs until its 
insurance ran out and it filed for bankruptcy in 2010. 

My testimony today focuses on the interplay between trust payments to claimants and 
suits against solvent defendants in the tort system and how that is affected by plaintiffs’ 
counsel’s effective control over the production of evidence of exposure to asbestos-containing 
products and their use of that control to suppress evidence of plaintiffs’ exposures to the products 
of reorganized companies. Defendants seek to reduce the amount of compensation they pay to 
plaintiffs by asserting that ( 1 ) plaintiffs have received or will receive payments from trusts that 
should be credited against defendants’ tort liabilities, (2) in states such as California, New York, 
and Pennsylvania, which allow juries to allocate shares of the liability to the bankrupts, plaintiffs 
were exposed to the products of the bankrupts, thus reducing defendants’ liability share and 
therefore its trial risk; and (3) plaintiffs’ exposures to products of the reorganized companies that 
funded the trusts were so much more intense and extensive than the exposures to defendants’ 
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products that defendants’ share of the total liability to plaintiffs should be determined to be 
significantly less than the share accorded to the reorganized companies. Defendants further 
assert that even when — over the strenuous objections of plaintiffs’ counsel — they are able to 
obtain evidence of other exposures by engaging in extensive discovery including filing 
subpoenas with trusts, motions to compel and so on, they are still at a considerable disadvantage. 
Because courts limit the amount of time available for discovery, when plaintiffs’ counsel 
disclose trust claims on the eve of trial, the closer to trial that the evidence is uncovered, the less 
time is available to follow up the evidence with new interrogatories, demands for documents, and 
other discovery. Defendants contend that when there is suppression, they have to go to trial with 
an out-of-date trial plan and without having been able to investigate plaintiffs’ other exposures 
adequately and gather the necessary evidence to counter plaintiffs if they fail to disclose or deny 
other exposures in pretrial discovery or at trial. These factors also drive up defense costs, which 
in a mesothelioma case can easily run $100,000 or even multiples thereof Defendants are 
typically willing to settle claims for amounts determined by their expectations of the outcomes of 
trials and also their defense costs. This calculation applies as well to claims they expect to win if 
taken to trial where settlement costs are lower than the cost to litigate the claim. Thus, the higher 
the costs to defendants to resolve claims, the greater the willingness of defendants to settle 
claims, including nonmeritorious claims, for higher amounts than would otherwise be the case. 

Countering defendants’ efforts to reduce their share of liability, plaintiffs and plaintiffs’ 
counsel seek to suppress defendants’ access to evidence of plaintiffs’ exposures to asbestos- 
containing products manufactured, sold, or distributed by the reorganized companies that funded 
the trusts. This practice of suppression of evidence of exposures increases tort claim values while 
often denying defendants a fair trial. Judge Peggy L. Ableman, formerly the Delaware Superior 
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Court judge responsible for all asbestos litigation in the state of Delaware, strongly denounced 
the practice of plaintiffs denying exposures to the products of reorganized companies when, in 
fact, plaintiffs and their counsel had asserted just such substantial exposures in claims submitted 
to trusts: 


Tn the final analysis, there can be no real justice or fairness if the law 
imposes any obstacles to ascertaining and determining the complete 
truth. From my perspective as a judge, it is not simply the sheer waste of 
resources that occurs when one conducts discovery or trials without 
knowledge of all of the facts . . . although that circumstance is indeed 
unfortunate and one that courts can ill afford in this day and age. . . . 

What is most significant is the fact that the very foundation and integrity 
of the judicial process is compromised by the withholding of information 
that is critical to the ultimate goal of all litigation — a search for, and 
discovery of, the truth. 

The conclusion I draw from the research I have undertaken is that to provide “real justice 
or fairness” and restore the “integrity of the judicial process,” there is a critical need to adopt 
legislation at the federal level to prevent plaintitfs and their counsel from denying defendants 
access to evidence of other exposures of plaintiffs to asbestos-containing products. H.R. 526 is 
designed to do just that by mandating the transparency of evidence of plaintiffs’ exposures to the 
products that make them eligible for payments from trusts. While three states have now enacted 
legislation that requires plaintiffs to provide the evidence of their exposures that they currently 
suppress and access to the claims they filed with trusts, there nonetheless remains a compelling 
need for federal legislation to amend federal bankruptcy law to require the trusts to cease 
throwing up these many roadblocks to production of their claims filings and instead, to make that 
information readily accessible to defendants in the tort system and their insurers. 


11. THE ENTERPENEURIAL MODEL 

In a 2004 law review article, I identified an “entrepreneurial” model used to generate the 
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hundreds of thousands of nonmalignant asbestos claims that were supported by unreliable 
medical reports that were not the product of good faith medical practice."* My conclusion that 
the vast majority of these nonmalignant asbestos claims were spurious was largely corroborated 
by a report issued by United States District Court Judge Janis Jack who presided over a 
multidistrict litigation involving approximately 10,000 silica claims and who found that the 
medical reports supporting the claims were “manufacture[d] ... for money.” 

Although the entrepreneurial model I described was based on nonmalignant claims, it 
does have specific application to mesothelioma litigation. In both nonmalignant and malignant 
asbestos litigation, plaintiffs’ counsel exerdse near complete control over the production of 
evidence as manifested by the phenomenon of widespread changes in witness testimony 
concerning the products to which plaintiffs were exposed whenever a top-tier asbestos defendant 
is driven into bankruptcy — an event that significantly depreciates the value of claims against that 
company. 

There is evidence that this phenomenon is attributable to plaintiffs’ counsel’s use of 
witness preparation techniques to produce testimony that denies or minimizes plaintiffs’ 
exposures to asbestos-containing products that were manufactured by top-tier defendants that 
had filed for bankruptcy and instead identifies only or mostly the products manufactured by the 
defendants being sued in the tort system. 

This practice first became evident in the aftermath of the bankruptcy of the Johns- 
Manville Corporation (“Manville”) in 1982. Prior to 1982, the focus of asbestos litigation was on 
Manville, then the largest producer of asbestos-containing products. Plaintiffs and their 
witnesses testified that the company produced the dominant share of the asbestos-containing 

Lester BRICKMAN, On the Theory Class 's Theories of Asbestos Litigation: The 
Disconnect Between Scholarship and Reality, 31 PllPP. L. RliV. 33 (2004). 
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construction materials encountered by claimants, and as a consequence, the company paid out 
the most funds to claimants. The 1982 bankruptcy of the company imposed an immediate stay 
on all payments to tort claimants, thus halting the main flow of revenue derived from asbestos 
litigation. Payments would not resume until 1988 when a “tun on the bank” by plaintiffs’ 
lawyers quickly depleted the assets of the trust that was created to pay Manville’s asbestos 
claims, resulting in a further delay in payments and a series of substantial reductions in the 
amounts paid out for each disease category. Accordingly, the more witnesses would continue to 
identify the company’s products as dominating the list of asbestos-containing products to which 
claimants claimed exposure, the less funds would then be available to pay to claimants and their 
counsel. However, immediately after the bankruptcy, witness testimony underwent a sea change. 
Whereas testimony in the Philadelphia Navy Yard cases, for example, put Manville’s share of 
asbestos- containing workplace products as high as 80%, after bankruptcy, witnesses testified 
that Manville products accounted for an increasingly declining percentage of asbestos-containing 
products used at work sites. In the Brooklyn Navy Yard cases, for example, after hearing 
witness testimony, the jury apportioned only 9-1 1% of the overall liability to Manville. Letting 
the cat out of the bag, a witness who was deposed Just months after the Manville bankruptcy 
testified that only 25% of the asbestos containing products used at a shipyard were manufactured 
by Manville. Earlier in that deposition, the witness had at first estimated that “basically, most of 
the [asbestos-containing] materials [were made by] Johns-Manville.” He then quickly added, “T 
wasn’t supposed to mention that, was 1?” 

The phenomenon of witness testimony switching from identifying exposures to 
companies that had entered bankruptcy to identifying products of solvent companies that had 
formerly been peripheral defendants, or simply not defendants at all, has become a salient feature 
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in mesothelioma litigation as well. 

A method by which plaintiffs’ counsel have been able to bring about sea changes in 
witness testimony was revealed in an extensive series of reports in 1 998 by newspaper reporters 
who investigated the litigation screening practices of Baron & Budd, a leading plaintiffs’ law 
firm in asbestos litigation. This investigation revealed the extensiveness of the practice of 
witness preparation that focused on implanting false memories in asbestos claimants. In 1997, a 
novice lawyer at Baron & Budd inadvertently produced a twenty-page internal memo titled 
“Preparing for Your Deposition,” which T have referred to as the “Script Memo.” Claimants 
were instructed to memorize the information that a paralegal had filled out for them on their 
Script Memos but to never mention it. The Script Memo included instructions for clients on how 
to prepare for their deposition including specific answers, even if false, that were to be given 
regarding product exposure. The newspaper reported that in filling out the form, former 
employees of Baron & Budd told them that “[w]orkers were routinely encouraged to remember 
seeing asbestos products on their jobs that they didn’t truly recall,” and where necessary, 
employees would “implant false memories.” One former paralegal explained that by the time 
she finished preparing a client, she had a product “ID for every manufacturer that we needed to 
get ID for,” Baron & Budd paralegals were also instructed to steer clients away from identifying 
the products of bankrupt companies, such as Manville, and to “warn . . . [the client] not to say 
you were around [a certain product] — even if you were — after you knew it was dangerous” and 
“deny that they ever saw warning labels on product packages.” Finally, clients were assured that 
defense lawyers who questioned them in a deposition would have no way of knowing what 
products were actually used at relevant job sites, signaling that anything the client testified to, no 
matter how false, could not be challenged. 
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Fred Baron, the late lead partner of Baron & Budd, justified the use of the Script Memo, 
arguing that there was nothing unethical or illegal about its contents. Indeed, he asserted that the 
way the firm prepared its asbestos clients to testify was how “‘any lawyer in the country that is 
worth a damn’ works.” 

ni. THE DUAL COMPENSATION SYSTEM IN MALIGNANT LITIGATION 
As noted, asbestos litigants suing on the basis of a malignancy seek to obtain 
compensation both from suits filed in state and federal courts and claims filed with bankruptcy 
trusts. The amounts of money disbursed by the trusts have soared in the past decade due in 
particular to the creation of nearly thirty bankruptcy trusts since 2006. From 1988, when the first 
trust was established, through 2008, trusts paid about 2.4 million claims totaling $10.9 billion. 

An additional $5 billion to $6 billion was paid by certain debtors prior to plan 
confirmation as part of prepackaged bankruptcy settlements. Trust claim payments rose rapidly 
from 2006 onward. From 2006 through 2012, trusts paid out over $15 billion to asbestos 
claimants. In 2008, trusts paid about 575,000 claims totaling $3.3 billion; in 2009, an additional 
$3.6 billion was paid, and in 2010, $3 billion. Nonetheless, total trust assets grew substantially in 
this period because of the establishment of new trusts with substantial assets. As of 201 1, sixty 
trusts had been established or were in the process of being established with assets totaling 
between $30 billion and $37 billion. 

Malignant claimants also seek compensation from defendants in the tort system whose 
ranks have been considerably thinned by over 100 bankruptcies. When the 2000 to 2001 
Bankruptcy Wave occurred, plaintiffs’ counsel increased their settlement demands to make up 
for the interruption of payments from solvent defendants. Defendants reasonably anticipated that 


12 



80 


after all of the United States Bankruptcy Code § 524(g) trusts became operational, substantially 
increasing bankruptcy trust assets, their share of the compensation paid to those inj ured by 
exposure to asbestos would significantly decline as trusts were in position to, and did, pay 
billions of dollars to claimants. This did not happen. What follows is an explanation of why 
mesothelioma claim values in the tort system have actually risen in recent years despite the 
payouts of billions of dollars to mesothelioma claimants by trusts since 2006. 

A . Plaintiffs ’ Counsel 's Control over the Formation and Operation of Bankruptcy Trusts 
The same baker’s dozen or so law firms that represent the large majority of asbestos 
claimants also represent the majority of claimants in asbestos-related bankruptcy proceedings. 

In most cases, these leading asbestos law firms largely control the asbestos bankruptcy process 
and the operation of the trusts created under § 524(g). In the bankruptcy process, creditor 
committees are appointed by the United States Trustee Program to represent the interests of 
classes of creditors. One of those committees, the asbestos creditors' committee (ACC) initially 
consists of tort creditors who are selected by the U.S. Trustee. However, the practice is for those 
tort creditor/clients to cede control to their attorneys through powers of attorney. Thereafter, the 
appointed members of the committee fade from view. A handful of law firms constitute most 
representation on the ACCs. The leading asbestos law firms also draft the trust distribution 
procedures (TDPs) that contain the medical and exposure criteria for determining eligibility and 
a schedule of payments by disease. Claimants can elect to receive (1) scheduled values applied 
to various levels of disease and length of exposure, (2) amounts determined by individual 
evaluation, or (3) a “quick pay” minimal documentation option. Thus, the leading plaintiffs’ 
counsel establish the criteria for the payment of the very claims that they are and will be 
asserting on behalf of their clients. These criteria are designed to allow asbestos claimants to 
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obtain funds on the basis of claims of exposure that must meet far less stringent standards than 
those required in the tort system. Indeed, the exposure requirement can be satisfied by an 
affidavit — submitted by the claimant, a coworker, or family member — or by having been 
employed at various work sites identified in the TDPs. As testified to by a plaintiffs’ counsel, the 
TDPs are designed to permit claimants to withdraw as much money as possible from the trusts as 
quickly as possible. 

In addition to their control over the ACCs, though formally appointed by the bankruptcy 
judge, these plaintiffs’ counsel effectively select the trustees to operate the § 524(g) bankruptcy 
trusts that will be created to actually pay the claims, the administrator of the trust, and also the 
“future claimants representative” (FCR) who is to represent the interests of future claimants. 
Finally, they also constitute the membership of trust advisory committees (TACs), which 
represent the interests of current asbestos claimants. While trustees have the authority to amend 
TDPs, it can only be done with the consent of the TAC and FCR. Essentially, it is the TACs that 
exercise effective control over trusts’ TDPs after they have been initially adopted. 

The FCRs, though appointed by the bankruptcy court, in reality, are selected by the ACC, 
aka, plaintiffs’ counsel. The appointment is most lucrative for FCRs, and some FCRs have 
proven so congenial with the plaintiffs bar that they have been appointed to be FCRs in multiple 
trusts. Prior to the Garlock case, I am aware of no occasion when an FCR ever took a position 
opposed to the interests of plaintiffs’ counsel. It does not appear to be a coincidence that the 
deals struck by asbestos claimants in past asbestos cases have often been abysmal for future 
claimants. In a common scenario, trusts substantially reduce payment levels for future claimants 
after present claimants have been fully resolved and paid. 

Unlike all other bankruptcies, the FCR appointed by Judge Hodges had no prior 
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connection with any stakeholder in asbestos litigation. The FCR represents future claimants who 
appear to far exceed in both numbers and claim values, current claimants. In a series of 
unprecedented acts, the Garlock FCR has broken rank with the Garlock ACC. He first moved the 
bankruptcy court to impose a bar date for present asbestos claims in order to ensure that the court 
could identify truly deserving claimants and avoid overpaying those claims to the detriment of 
future claimants. He also refused to adopt the standard TDPs used in other asbestos bankruptcies 
which, as explained earlier, have resulted in inequitable treatment for future claimants. Finally, 
he negotiated a plan of reorganization with Garlock that guarantees funding of at least $357 
million for present asbestos claimants, an amount almost three times Judge Hodges $125 million 
estimation. Central to the deal between Garlock and the FCR are claims resolution procedures 
that preserve money for claimants with injuries based on real medical diagnoses who 
demonstrate that they really worked with Garlock’s products. Not surprisingly, the ACC, 
composed of plaintiffs’ lawyers, currently opposes the plan. 

B . The Use of TDPs to Suppress E\ ’idence 

Plaintiffs’ counsel, who have effective control over the creation and administration of 
asbestos bankruptcy trusts have used that power to include, amend, or add provisions to TDPs 
designed to limit, if not preclude, defendants’ ability to use discovery to access evidence that a 
tort plaintiff has tiled trust claims. In tiling a trust claim, a “claimant must demonstrate 
“meaningful and credible exposure” to the products of the company funding the trust. As of 
2011, 65% of asbestos trusts had modified their TDPs after confirmation to include provisions 
designed to allow claimants who are also suing defendants in the tort system to prevent tort 
defendants from accessing exposure evidence and other vital information submitted by the 
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claimants as part of their trust claims. 

One such provision is a “confidentiality” provision, which generally states that all 
information submitted to trusts by an asbestos claimant is to be treated as made in the course of 
settlement negotiations and is intended to be confidential and protected by all applicable 
privileges. Not only does this provision require a subpoena for production of claims infonnation, 
it requires that the subpoena issue from the bankruptcy court, not simply the trial court. This is 
intended by plaintiffs’ counsel to at least delay defendants’ access to possibly vital information 
by having to run an additional gauntlet of bankruptcy judges, thus imposing increased costs on 
defendants. Additionally, the provision instructs the trustees of the trusts to take the initiative to 
challenge subpoenas seeking trust claim information, thus magnifying the increased costs and delay. 

Plaintiffs’ counsel maintain, as they have set forth in section 6.5 of most TDPs, that 
because trust claims and all materials related to the claim are made in the course of settlement 
discussions, they are therefore privileged. This argument does not rise to featherweight status. 
Over their strenuous opposition, more than twenty trial courts have held that claim forms 
submitted to asbestos bankruptcy trusts and factual infonnation such as medical records 
submitted in support of trust claims are not confidential records and are discoverable in civil 
litigation. 

Nonetheless, plaintiffs’ counsel continue to erect barriers to tort defendants’ accessing 
trust claim filings. Written discovery propounded to plaintiffs related to bankruptcy trusts is 
almost always met with objection. Even subpoenas served on the trusts are vigorously opposed 
by plaintiffs’ counsel. Indeed, on December 28, 2011, the three plaintiffs’ firms representing all 
plaintiffs within the Rhode Island asbestos docket filed a joint motion for a blanket protective 
order asking the court to prevent “the disclosure of the terms and supporting documentation of 
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any settlement entered into between any plaintiff and any named or unnamed defendant or 
banlcruptcy trust.” On August 7, 2012, Judge Hodges, presiding over the Garlock banlvruptcy, 
denied the requests by the Delaware Claims Processing Facility, which processed claims for 
these trusts, joined by the numerous trusts that had been subpoenaed by Garlock to provide trust 
claim filings by those who had sued Garlock and the Garlock ACC, to make anonymous the trust 
claim data before submitting it to Garlock. Doing so would have disabled Garlock from 
determining whether plaintiffs who had sued Garlock had also submitted trust claims and what 
exposures were alleged in the claims. 

Furthermore, there is evidence that plaintiffs and their counsel, in some cases, simply 
ignore the requirement in standing orders of courts that plaintiffs provide defendants with a 
statement of any and all claims that may exist against asbestos trusts. In addition to 
“confidentiality” provisions — many added by amendment after confirmation of the plan of 
reorganization, plaintiffs’ counsel have also had trusts’ TDPs amended after confirmation to add 
a paragraph that provides that evidence submitted to the trust is for the “sole benefit” of the trust 
and claimants are not required to list any other exposures in filing a claim except those for which 
the trust is responsible. In addition, if an asbestos plaintiff in a tort action fails to identify 
exposure to products of a reorganized company or fails to do so when filing claims with other 
trusts, then the plaintiff would not be precluded from recovering as an asbestos claimant from 
that trust. 

This provision appears intended to enable plaintiffs and their counsel to limit the 
exposure evidence they must provide in support of trust claims, thus minimizing the evidence of 
exposures that a defendant may acquire by obtaining a court ruling enforcing a subpoena directed 
to a trust to produce any trust claims that a plaintiff filed with that trust. This provision also 
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vitiates any consequence of failing to identify product exposures in responses to interrogatories, 
depositions, and trial testimony in tort cases. For example, if plaintiffs suing an asbestos 
defendant respond to interrogatories or give testimony in a deposition or at trial or all three in 
which they deny that they were exposed to any other asbestos-containing products besides the 
defendant’s products, indeed deny that they were exposed to specific asbestos products not 
manufactured or sold by the defendant, for example, Unibestos (manufactured by Pittsburgh 
Coming) or Kaylo (Owens Corning), and then file claims before, during, or after conclusion of 
the tort case with, inter alia, the Pittsburgh Coming and Owens Corning Trusts attesting to 
“meaningful and credible exposure” to their products, section 5.7(b)(3) of the TDPs provides 
that, regardless of any such perjurious trial testimony, as long as the claimant has satisfied the 
medical and exposure requirements in the TDPs, the trust claim is valid. 

A third TDP provision that appears intended to suppress evidence of plaintiffs’ exposures 

to the products of reorganized companies so as to inflate the value of tort claims involves the 

timing of trust claim filings. Most TDPs have a three-year statute of limitations requiring that 

trust claims be filed within three years of diagnosis of an asbestos-related disease or, if later, 

within three years after the “initial claims filing date” or the date of the asbestos-related death. 

This allows plaintiffs to file and resolve many tort actions before filing trust claims. In the event 

that plaintiffs are unable to resolve their tort claims within the allowed time period, most TDPs, 

in section 6.3, allow a claimant to file a trust claim to meet the applicable statute of limitations first 

and then to withdraw the claim “at any time . . . and file another claim subsequently without 

affecting the status of the claim for statute of limitations purposes.” Section 6.3 further provides: 

A claimant can . . . request that the processing of his or her PI Trust 
Claim by the PI Trust be deferred for a period not to exceed three (3) years 
without affecting the status of the claim for statute of limitations purposes, 
in which case the claimant shall also retain his or her original place in the 
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FIFO Processing Queue. 

Thus, a plaintiff suing in the tort system can have filed trust claims, then withdrawn or deferred 
them, completed the tort suits during which they testified that they had not filed any trust claims, 
and then immediately refile or revive the trust claims asserting product exposures that controvert the 
plaintiff’s testimony in the tort action. Section 6.3 further facilitates plaintiffs’ and their counsel’s 
denials in the course of pretrial discovery that they had filed trust claims, despite their having done 
so. Upon refiling or reviving the trust claims, plaintilFs and their counsel will almost certainly assert 
product exposures that are inconsistent with the claims of causation advanced in the tort litigation. 
The practice of using section 6.3 of TDPs for this purpose is laid bare in Barnes & Ciisafi v. 
Georgia-Pacific. There, plaintiffs’ counsel justified plaintiffs’ denial of filing any trust claims — 
when they had in fact filed at least four trust claims — on the grounds that the claims were deferral 
claims and therefore were not filed trust claims. An irate judge emphatically rejected that excuse 
stating that her order required all trust claims to be disclosed, including “deferral claims,” and that 
“[t]he defense is entitled to know that,” She then reopened discovery to permit the defendant to 
further investigate the plaintiffs’ trust filings. 

The timing of the TDP changes is noteworthy. The “sole benefit” and “deferral” 
provisions were mostly added or adopted during the years 2006 to 2010. It was during this 
period when the current version of the “confidentiality” provisions became standard in TDPs and 
when there was an influx of new trusts with substantial assets and the bulk of the trust money 
began to be paid out. This was also the time when concerns about “double-dipping,” i.e., 
asserting trust claims with work histories and exposure claims that are inconsistent with 
plaintiffs’ testimony in tort actions, were gaining national attention because of Kananian 
Lorillard Tobacco Co. This case (which 1 will not be discussing in detail) illuminated the practice 
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of plaintiffs and their counsel falsely denying exposure to the products of reorganized companies, 
even though counsel had not only filed claims vvith several trusts but had received payment from one 
of them. 

In my view, the TDP changes discussed above are an effort by plaintiffs’ counsel, who exercise 
effective control over the trusts, to prevent defendants from demonstrating that plaintiffs’ denials of 
exposure to other products are belied by plaintiffs’ having filed multiple trust claims before the 
tort case was filed, during the tort case, or after the conclusion of the tort case, which assert product 
exposures that were denied by plaintiffs during the course of pretrial discovery and trial testimony. 
To curb this abusive practice, it is incumbent on Congress to pass H.R. 526. 

C. Rule 2019 Slalemenls 

Other evidence of plaintiffs’ counsel’s suppression of evidence of plaintiffs’ exposures to 
asbestos-containing products not manufactured, sold, or distributed by defendants and thus the need 
for a federal low curbing this illegal scheme involves Federal Rule of Bankruptcy Procedure 2019 
statements (“2019 Statements”). Section 2019(a) requires that attorneys representing more than one 
creditor file a verified statement listing the creditors, the amount and nature of their claims (as well 
as the acquisition date of claims acquired within the last year), the facts surrounding the attorney’s 
employment in the case, and the nature and amount of any claims or interests owned by the attorney 
at the time they were hired. This requirement enables the court to identify actual or potential 
conflicts that may require conflicted counsel to withdraw from representing one or more of the 
lawyer’s clients. Every law firm representing more than one plaintiff with a claim against the debtor 
is required to file this statement. 

In 2019 Statements, claimants’ counsel provide a verified statement that their clients have 
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claims against the debtor because their clients were exposed to the asbestos-containing products of 
the debtor and that these exposures caused the claimant’s disease. For example, in the Pittsburgh 
Coming bankruptcy, counsel filed the following 2019 Statement: 

2. I have personal knowledge of the facts set forth herein. I make this Verified Statement 
(“Statemenf’) pursuant to Rule 2019 of the Federal Rules of Bankruptcy Procedure and 
the Court’s Order of October 22, 2004. 

4. As of the date of this Verified Statement, the Firm Claimants (the “Claimants” or 
individually “Claimant”) who have been injured by asbestos products manufactured, 
marketed, distributed, sold, or produced by Pittsburgh Coming Corporation (“Debtor”) 
and others, and thus hold claims against, inter alia, the Debtor. 

6. The nature of the claim held by each Claimant is a personal injury tort claim for damages 
caused by asbestos products manufactured by the Debtor. 

In practice, in order to further their scheme to suppress evidence of their client’s 
exposures, plaintiffs’ lawyers representing asbestos claimants numbering in the hundreds and 
thousands in bankruptcy proceedings, routinely failed to file 2019 Statements and strongly 
resisted efforts to secure compliance with the rule. These filings contain statements of plaintiffs’ 
exposures to numerous products of the reorganized companies. If copies are secured by 
defendants, they could impeach testimony by plaintiffs denying such exposures. Only in the last 
decade have courts begun mandating compliance with Rule 2019. In 2004, United States 
Bankmptcy Judge Judith Fitzgerald, who has presided over twelve asbestos bankruptcies, issued 
an omnibus order requiring all counsel representing more than one creditor in several specified 
asbestos bankruptcy proceedings to comply with Rule 20 1 9 or else the votes of their clients 
would not be counted in the voting on approval of the plan of reorganization. However, although 
Judge Fitzgerald ordered counsel to submit exhibits in compliance with Rule 2019, she further 
ordered that the exhibits were not to be scanned into the docket and instead would be kept 
confidential and only accessible if the bankruptcy court ruled favorably on a motion to access the 
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exhibits. In contrast, United States Bankruptcy Judge Kathryn C. Ferguson, presiding over the 
Congoleum bankruptcy, ordered full compliance with Rule 2019, including public disclosure of 
personal injury and wrongful death claimants represented by firms. Judge Ferguson’s order was 
in response, inter alia, to a motion to compel the law firm of Motley Rice to provide the 
infonnation called for by Rule 20 1 9. United States District Court Judge Stanley R. Chesler 
affirmed Judge Ferguson’s order, holding that complete disclosure in compliance with Rule 2019 
is necessary to ensure the overall fairness of the reorganization plan. 

During the course of the Garlock bankruptcy proceeding, the debtor’s counsel, 
recognizing the potential value of having access to these statements, for the first time in asbestos 
bankruptcy proceedings, filed motions to access the exhibits to the 2019 Statements in the twelve 
bankruptcies presided over by Judge Fitzgerald. This was done so that the debtor could use the 
2019 Statements in an attempt to prove that in asbestos litigation against Garlock, plaintiffs and 
their counsel had failed to disclose or denied exposure to the products of reorganized companies, 
even though their counsel had filed 2019 Statements attesting that their clients had valid claims 
against the companies in bankruptcy. Judge Fitzgerald denied Garlock’s request. She then 
entered essentially identical orders and opinions in each of nine Delaware bankruptcy cases and 
the three Western District of Pennsylvania bankruptcy cases. Garlock appealed these orders to 
the United States District Court for the District of Delaware, which overruled Judge Fitzgerald 
on this point and permitted Garlock access to the 20 1 9 Statements and exhibits that had been 
kept from public access. 

D. Master Ballots 

In order to be eligible to vote on a plan of reorganization in an asbestos bankruptcy as set 
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forth in §524(g), plaintiffs’ counsel, on behalf of their claimant-clients, are required to certify, 
under penalty of perjury, that they have a claim against the debtor because of exposure to 
asbestos-containing products for which the relevant debtor is responsible. Here too, plaintiffs’ 
counsel seek, to preclude, or at least impede any attempts to obtain the Master Ballots filed by 
plaintiffs’ counsel on behalf of their clients. Moreover, although these ballots are court filings, 
they are generally filed with a balloting agent and not made readily available to the public. 

Garlock’s bankruptcy counsel, in another “first,” sought access to the Master Ballots but 
was only allowed to view Master Ballots cast on behalf of personal injury claimants in the 
Pittsburgh Coming proposed plan of reorganization. Garlock then did a random sampling of 
discovery responses by asbestos plaintiffs who had sued Garlock. Of 255 Garlock mesothelioma 
plaintiffs who had voted, via their counsel, on the Pittsburgh Corning plan, with counsel 
certifying under penalty of perjury that their clients were injured by exposure to Pittsburgh 
Coming products and therefore had a valid claim against the debtor, only 19 had disclosed in 
their suits against Garlock that they had been exposed to Pittsburgh Coming products. Garlock 
indicated in its own bankruptcy filing that it had entered settlements with thirty-seven of the 
sampled plaintiffs for at least $100,000 each. Only six of these plaintiffs had mentioned 
exposure to a Pittsburgh Corning product in their tort suits. 

One of the thirty-seven plaintiffs “ha[d] been asked by his own counsel in deposition, 
‘Have you ever been exposed to Unibestos insulation [a Pittsburgh Corning product]?’ The 
plaintiff testified, ‘No.’” Three months later, Garlock settled his mesothelioma claim for 
$400,000. Nine months after the payment, the law firm cast a ballot on his behalf, certifying 
under penalty of perjury that he had indeed been exposed to Pittsburgh Coming’s asbestos- 
containing products. 
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Another one of the thirty-seven plaintiffs insisted repeatedly in his deposition that he had 
never been exposed to pipe insulation (such as Unibestos). Garlock settled this mesothelioma 
claim for $450,000 in January 2010. Two months later and only eight months after his 
deposition, his attorney certified under penalty of perjury that his client had been harmed by 
exposure to Pittsburgh Corning products and was therefore entitled to vote on the plan of 
reorganization. Forty-one different Pittsburgh Corning voters in the sample submitted discovery 
after casting a ballot in the Pittsburgh Corning bankruptcy. All but two of these plaintiffs (95%) 
failed to identify exposure to Unibestos or another Pittsburgh Coming product despite their 
lawyers’ prior certification to the contrary under penalty of peijury. This record explains why 
plaintiffs’ counsel opposed Oarlock’s attempts to subpoena the balloting agents to obtain this 
information and is further evidence, if further evidence is needed, that federal legislation is 
needed to curb practices which amount to a fraud on courts. 

E. The Kananian (lase 

Plaintiffs’ counsel’s efforts to increase tort claim values are not limited to (1) opposing 
disclosure of 2019 Statements, exhibits, and Master Ballots cast to approve plans of 
reorganization; (2) adopting or adding TOP provisions designed to prevent defendants from 
accessing product exposure claims contained in trust filings; and (3) concealing the existence of 
trust claims that have been filed prior to filing the tort suit or thereafter that assert “meaningful 
and credible exposure” to the products of reorganized companies that are not disclosed, and even 
denied, in pretrial discovery. To conceal trust claim filings, plaintiffs and their counsel, 
according to some Judges, have engaged in fraudulent actions in pretrial discovery. Plaintiffs’ 
counsel have argued that fraudulent actions to suppress the production of exposure evidence 
submitted with trust filings are extremely rare — ^that, indeed, the widely reported case of 
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Kanartian v. LorillarJ Tobacco Co. was a one-off, an “isolated incident.” 

According to the presiding judge, the facts in Kananian reveal fraudulent conduct by 
plaintiff’s counsel on a massive scale. 

Judge Peggy L. Ableman, has characterized the deceptive practices of some asbestos 
plaintiffs and their counsel as “dishonesty at its highest level,” observing, “This is trying to 
defraud. . . . [l]t happens a lot [in asbestos litigation].” Judge Ableman’s comments are 
supported by a number of cases demonstrating patterns of deceptive and fraudulent conduct by 
plaintiffs and their counsel that can be accessed in my recent article.' 

F. Lies, Damned Lies, and Di.^coveiy Responses 

There are many documented incidents of plaintiffs and their counsel, throughout 
discovery and trial, withholding information about asbestos trust claims that they filed. Even 
where a court’s rulings make clear that trust claim materials must be produced, tort defendants 
are nonetheless often forced to tile motions to compel the production of trust claim infomiation. 
If production is finally made, trust materials can reveal “substantial and inexplicable 
discrepancies between the positions taken in Court and the trust claims.” In Warfield v, AC cfe S, 
Inc., the plaintiff failed to disclose nine trust claims, eight of which had been filed before he 
testified in the litigation. Though egregious, this kind of deceit is by no means exceptional. In 
another case, the plaintiff denied having filed trust claims despite having received payment of 
approximately $185,000 from five trusts and “deferring” fourteen other claims worth at least 
$3 13,000 — a total of nineteen undisclosed fded claims. 

Another tactic employed by plaintiffs and their counsel is to postpone tiling trust claims 
that would undermine a particular theory of liability at trial until after disposition of the suit. 

Supra note 1 at 1112-1118. 
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G. Plainliffs’ Counsel’s Explanalions for Their Failure To Disclose 

Plaintiffs and plaintiffs’ counsel often pose specious explanations for their failure to 
disclose trust claims. One excuse tendered is that the undisclosed claims are merely “deferral 
claims,” filed only to toll the statute of limitations. As noted, the court in Barnes t& Crisafi 
categorically rejected the argument that the distinction between a claim and a “deferral claim” 
could excuse nondisclosure and admonished the plaintiff ’s counsel: “You cannot be blind, deaf 
and dumb.” 

Another excuse is for trial counsel to claim ignorance of claims that have been filed on 
behalf of the client by other law firms. In one case where nondisclosure was brought to light, 
counsel claimed that his client had lied to him about product exposures and concealed the 
fact of applications to numerous trusts and the receipt of payment. 

In Stoeckler v. Am. Oil Co., trial counsel denied any prior knowledge of the plaintiff 's 
multiple trust filings. Once revealed, one of the plaintiff ’s trial counsel first argued that the 
claim forms contained no assertion by Stoeckler that he was actually exposed to products of the 
reorganized companies. The court rejected this contention, pointing out that trust forms 
Stoeckler submitted required claimants to provide information regarding their exposures to 
products for which the trusts were responsible and that the trust claims filed had identified 
specific products to which he claimed exposure. Another trial counsel then argued that the trust 
filings, including the product identifications, were not made by Stoeckler but rather by another 
firm that represented him, and therefore Stoeckler could still maintain that he was not exposed to 
the products of the four reorganized companies. 

In her opinion in Monlgomery v. American Steel & Wire Corp. as well as in her recent 
congressional testimony and her article that appeared along with mine in the Tulane Law Review, 
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Judge Ableman discussed abusive, if not fraudulent, practices in a pretrial hearing. 

Ya Montgomery, plaintiffs’ failed to identify twenty bankruptcy trusts to which they had 
submitted claims. In response to an interrogatory asking plaintiffs to identify all entities who 
were not defendants to whose products plaintiff June Montgomery had been exposed, plaintiffs 
identified none of the trusts to which claims had been submitted. Indeed, counsel for plaintiffs 
stated that no bankruptcy submissions had been made and no monies received. Two days before 
a two-week trial was to commence, plaintiffs’ counsel reported that his client had received two 
bankruptcy settlements of which he was previously unaware. The following day, the defendant 
learned that, in fact, twenty bankruptcy trust claims had been submitted. 

According to Judge Ableman, the fraudulent scheme was only exposed because one of the 
named defendants knew of other instances of plaintiffs’ counsel submitting “conflicting work 
histories to multiple trusts [and] filed a motion in advance of trial requesting that the Court 
order disclosure of all pretrial setdements, including monies received from bankruptcy trusts.” The 
court called the failure to report those twenty trust claim filings examples of “dishonesty and 
disreputableness,” stating, “The core of this case has been fraudulent ” This is trying to defraud,” 
the jurist stated. “[I]t happens a lot [in asbestos litigation]. 

In the teeth of the overwhelming evidence that some plaintiffs’ counsel’s practices are 
designed to defraud defendants, plaintiffs’ counsel continue to deny any fraudulent practice in 
mesothelioma litigation. For example, Elihu Inselbuch, the lead lawyer for Caplin & Drysdale 
which has represented plaintiffs’ counsel’s interests in the vast majority of asbestos bankruptcies, 
has argued that fraudulent actions to suppress the production of exposure evidence submitted 
with trust filings are extremely rare.^ As for the massive fraud in Kananian, he testified before 

” See Eliliu Insclbucli ct al.. The Effrontery of the Asbestos Trust Transparency Legisiation 

Efforts, Mi'.ti.i'.Y’s Li'ik;. RiiP.: Asiiiisros Feb. 2013, at 17. 
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this Subcommittee that it '‘was an isolated incident, remedied by a state court, involving 

inconsistent trust claims with respect to a single claimant one of the millions who have filed 

claims with asbestos trusts.”^ Inselbuch’s denial of plaintiffs’ counsel’s involvement with fraud 

is echoed by the plaintiffs’ asbestos bar.^ Congressional testimony from Charles S. Siegel, then 

of the plaintiffs’ finn of Waters, Krause & Paul LLP, is to the same effect: 

“The few examples that we have of fraud in the system today 1 think 
show that the system works. The Kananian case is a terrible example. 

That lawyer was disbarred, and that claim was dismissed. And so once 
in a while we have a situation like that, the system deals with it, and the 
parties go on down the road.”).^ 

There is no evidence, however, that the Brayton Purcell lawyer whose pro hac vice status was 
revoked by the presiding Judge in Kanankui, was ever subjected to discipline further let alone 
disbarred for his conduct which thejudge characterized as “lies upon lies upon lies.” 


H, The Results of (Jarlock’s Limited Di■sc(^’er)-' 

Judge Albeman’s words that “it happens a lot” has been corroborated by Judge Hodges in 
the Garlock bankruptcy. Though Oarlock sought to undertake extensive discovery to establish 
that evidence of exposures to the products of the top-tier reorganized companies had been 


^ Furthering Asbestos Claim Transparency (FACT) Act of 201 S: Hearing on H.R. 982 
Before the Suhcomm. on Regulatoiy Reform, Commercial Antitrust of the H. Comm, on the 

Judiciary-, 1 1 3th Cong. 66 (2013) (prepared statement of Elihu Tnselbiich, Member, Caplin & Dr>'sdale) 
[hereinafter Inselbuch Statement] 

See e.g. id. at 68 ('Jndeed, there is not a scintilla of evidence of [fraud in he trust 
system].”); Task Force on Asbestos Litigation and the Bankruptcy Trusts, ABA 165-66 (June 6, 2013), 
http://\vww,amchcanbar,org/co.nteiit/dam/aba/adiniiiistrative/tips/a.sbcstos 

tf/revised_task_force_on_asbestos_litigation_and_the_bankmptcy_trusts_06-06-2013 .autli checkdam.pdf 
(testimony' of John RuckdescheL Ruckdeschel Law Finn) (“I’m not aw'are of a single instance where 
anybody has come forward and said [during the course of an asbestos trial that T was not exposed,’ and 
then after tliat files a bankruptey claim attesting to just such c-xposure] . Tm not aware of any instance 
where tliat has happened.”). 

^ J'urthering Asbestos Claim Transparency (TACT) Act of 2012: Hearing on H.R. 

4369 Before the Subcomm. on Courts. Commercial & Admin. Law of the H. Comm, on the 
Judiciary, 112th Cong. 58 (2012) (statement of Charles S. Siegel, Partner, Waters, Kraus, & 

Paul LLP)- 
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suppressed, most of Garlock’ s attempts were vigorously contested by counsel for the Garlock 
ACC and were denied by the court. 

Judge Hodges did, however, at a later point during discovery, allow Garlock to conduct 
discovery regarding fifteen plaintiffs represented by five law firms with which Garlock had 
settled mesothelioma cases for substantial sums. Judge Hodges’ findings were both illuminating 
and inculpating: 

Garlock demonstrated that exposure evidence was withheld in each mid 
everyone of [the] cases that Garlock had settled for large sums. The 
discovery in this proceeding showed what had been withheld in the tort 
cases — on average plaintiffs disclosed only about 2 exposures to 
bankruptcy companies’ products, but after settling with Garlock made 
claims against about 19 such companies’ Trusts. 

In the fifteen cases, plaintiffs disclosed a total of thirly-two exposures but failed to disclose an 
additional 284 exposures — a failure-to-disclose rate of 90%. 


Judge Hodges then went on to provide details on five of the fifteen cases: 

In a California case involving a former Navy machinist mate aboard a 
nuclear submarine, Garlock suffered a verdict of $9 million in actual 
damages. The plaintiff did not admit to any exposure from amphibole 
insulation, did not identify any specific insulation product and claimed that 
100% of his work was on gaskets. Gariock attempted to show that he was 
exposed to Unibestos amphibole insulation manufactured by Pittsburgh 
Corning. The plaintiff denied that and, moreover, the plaintiff’s lawyer 
fought to keep Pittsburgh Corning off the verdict form and even 
affirmatively represented to the jury that there was no Unibestos insulation 
on the ship. But, discovery in this case disclosed that after that verdict, 
the plaintiff’s lawyers filed 14 Trust claims, including several against 
amphibole insulation manufacturers. And most important, the same 
lawyers who represented to the jury that . . . there was no Unibestos 
insulation exposure had, seven months eariier, filed a ballot in the Pittsburgh 
Coming bankruptcy that certified “under penalty of peijury” that the 
plaintiff had been exposed to Unibestos insulation. In total, these lawyers 
failed to disclose exposure to 22 other asbestos products. 

A Philadelphia case involved a laborer and apprentice pipefitter in 
the Philadelphia shipyard which Garlock settled for $250,000. The 
plaintiff did not identify exposure to any bankrupt companies’ asbestos 
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products. In answers to written interrogatories in the tort suit, the 
plaintiff's lawyers stated that the plaintiff presently had “no personal 
loiowledge” of such exposure. However, just six weeks earlier, those same 
lawyers had filed a statement in the Owens Corning bankruptcy case, 
sworn to by the plaintiff, that stated that he “frequently, regularly and 
proximately breathed asbestos dust emitted from Owens Corning 
Fiberglas’s Kaylo asbestos-containing pipe covering.” In total, this 
plaintiff ’s lawyer failed to disclose exposure to 20 different asbestos 
products for which he made Trust claims. Fourteen of these claims were 
supported by sworn statements, that contradicted the plaintiff ’s denials 
in the tort discovery. 

Another case in New York was settled by Garlock for $250,000 
during trial. The plaintiff had denied any exposure to insulation 
products. After the case was settled, the plaintiff’s lawyers filed 23 
Trust claims on his behalf — eight of them were filed within twenty-four 
hours after the settlement. In another California case, Garlock settled 
with a former Navy electronics technician for $450,000. The plaintiff 
denied that he ever saw anyone installing or removing pipe insulation on 
his ship. After the settlement, the plaintiff’s lawyers filed eleven Trust 
claims for him — seven of those were based on declarations that he 
personally removed and replaced insulation and identified, by name, the 
insulation products to which he was exposed. 

In a Texas case, the plaintiff received a $1 .35 million verdict 
against Garlock upon the claim that his only asbestos exposure was to 
Garlock . , . gasket material. His responses to interrogatories disclosed 
no other product to which he was exposed. The plaintiff specifically 
denied any knowledge of the name “Babcock & Wilcox” and his 
attorneys represented to the jury that there was no evidence that his 
injury was caused by exposure to Owens Coming insulation, Garlock’s 
discovery in this case demonstrated that the day before the plaintiff ’s 
denial of any knowledge of Babcock & Wilcox, his lawyers had filed a 
Trust claim against it on his behalf Also, after the verdict, his lawyers 
filed a claim with the Owens Corning Trust. Both claims were paid — 
upon the representation that the plaintiff had handled raw asbestos fibers 
and fabricated asbestos products from raw asbestos on a regular basis. 

Judge Hodges then addressed the issue of how representative these fifteen cases were of 
the mesothelioma cases that Garlock settled in the years 2005 to 20 1 0. 

These fifteen cases are just a minute portion of the thousands that were 
resolved by Garlock in the tort system. And they are not purported to be 
a random or representative sample. But, the fact that each and every one 
of them contains such demonstrable misrepresentation is surprising and 
persuasive. More important is the fact that the pattern exposed in those 
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cases appears to have been sufficiently widespread to have a significant 
impact on Garlock’s settlement practices and results. Garlock identified 
205 additional cases where the plaintiff’s discovery responses conflicted 
with one of the Trust claim processing facilities or balloting in 
bankruptcy cases. Garlock’s corporate parent’s general counsel 
identified 161 cases during the relevant period where Garlock paid 
recoveries of $250,000 or more. The limited discovery allowed by the 
court demonstrated that almost half of those cases involved 
misrepresentation of exposure evidence. It appears certain that more 
extensive discovery would show more extensive abuse. But that is not 
necessary because the startling pattern of misrepresentation that has been 
shown is sufficiently persuasive. 


1. The Extent of Suppression of Exposure Evidence 

The examples I present here and those 1 further set out in my published scholarship, as 
w'ell as the findings by Judge Hodges in the Garlock bankruptcy, support the conclusion that 
plaintiffs and their counsel are routinely employing deceptive and in many cases fraudulent 
practices in contravention of law, the rules of discovery and often in defiance of direct court 
orders. These known attempts at deceit can only be the tip of the iceberg. As Judge Hodges 
concluded, there are undoubtedly many cases in which plaintiffs’ and their counsel’s efforts to 
suppress defendants’ ability to uncover evidence of plaintiffs’ other exposures have succeeded. 

In his own words, the evidence in the Garlock bankruptcy despite “limited discovery allowed by 
the court demonstrated that almost half of [the several hundred cases that Garlock was able to 
investigate] involved misrepresentation of exposure evidence [, to the extent that it] appears 
certain that more extensive discovery would show' more extensive abuse [beyond that 
demonstrated by the] startling pattern of misrepresentation.” Although much of the evidence that 
Garlock presented still remains under seal, the Garlock evidence that Judge Hodges did disclose 
in his order as to the frequency of apparently peijurious denials of exposures to products to 
which plaintiffs had asserted “credible and meaningful exposure,” coupled with plaintiffs’ 
counsel’s brazen manipulation of TDPs to facilitate such denials, leads in my opinion, to an 
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inexorable conclusion: the practice of deliberately failing to disclose evidence of other 
exposures is far closer to the nonn that the exception. Or, as Judge Ableman stated, what the 
asbestos lawyers are doing “is trying to defraud. . . . [l]t happens a lot.” Indeed, it is likely that 
cases in which fraud has been successfully employed dwarf the number of cases in which abuse 
has been uncovered. 

J. The Effect of Inconsistent I'rust Claims on Payments to I rust Claimants 

The evidence discussed by Judge Hodges as well as the evidence I have set forth in my 
scholarship demonstrates that plaintiffs and their counsel seek to suppress evidence of other 
exposures and trust claim filings so that in pretrial discovery and trial testimony they can deny, 
with impunity, any other exposures than those to defendants' products. It is also the case that 
they file trust claims that are inconsistent with each other with regard to claims of exposure. 
Trusts do not compare the work histories of claimants with the work histories submitted by the 
claimants to other trusts to support their claims. Indeed, work histories of those filing claims with 
trusts appear to be fungible. The Wall Street Journal did a study of approximately 850,000 
claims filed with the Manville Trust since the late 1980s up to 2012. 

The analysis found numerous apparent anomalies: More than 2,000 
applicants to the Manville trust said they were exposed to asbestos 
working in industrial jobs before they were 12 years old. 

Hundreds of others claimed to have the most-severe form of asbestos- 
related cancer in paperwork filed to Manville but said they had lesser 
cancers to other trusts or in court cases. 

The result of trusts’ failures to provide for a single clearinghouse to which all claims 
would be first submitted so that sampling can be done to compare work histories submitted by a 
claimant to multiple trusts to check for inconsistencies is that trusts are paying out substantial 
sums to claimants who are not entitled to those payments, at the expense of future claimants. 
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As a consequence, trusts are receiving claim submissions that far exceed their 
projections. This, in turn, has caused most trusts, mainly at the expense of future claimants, to 
decrease substantially the percentage of the liquidated value of claims to be paid to eligible 
claimants as set forth in the TDPs for specified diseases and exposures. 

K. The Source of the Scheme to Suppress Evidence of Exposure to Ihe Products of 

Reorganized Companies 

Improper trust payments no doubt have amounted to billions of dollars. As for tort 
defendants, it is simply not possible even to begin to estimate how much money they have paid 
out as a consequence of plaintiffs making false claims as to product exposures. Undoubtedly, it 
amounts to hundreds of millions, if not billions, of dollars. Tt is improbable, to say the least, that 
the scheme to suppress evidence of other exposures is being hatched by plaintiffs. The account 
of how the firm of Baron & Budd prepared their clients to identify only the “right” products as 
the ones to which they were exposed and reassured their clients that defendants and their counsel 
had no way of knowing if they lied about their product exposures is instructive with regard to the 
question of how plaintiffs’ counsel in mesothelioma cases may be going about instructing their 
tort clients to tailor their testimony to further the scheme to suppress evidence of their other 
exposures and thus maximize the value of their claims. One manifestation of the effect of such 
preparation, as discussed earlier, is the abrupt change in plaintiffs’ testimony about which 
products they were exposed to after a top-tier asbestos company declares bankruptcy. A 
prominent example is the comparison of product exposures that plaintiffs’ asserted prior to the 
2000 to 200 1 Bankruptcy Wave and those products they named after the Wave. Prior to the 
Wave, asbestos litigation focused on companies that manufactured, sold, or distributed thermal 
insulation and refractory products. After the Wave, product identification changed just as it had 
in the aftennath of the Manville Bankruptcy in 1 982; plaintiffs stopped identifying the products 
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of the bankrupts and maintained that their sole exposures were to the products of the defendant 
or defendants they were suing. Up until the Bankruptcy Wave, Garlock was a peripheral 
defendant in asbestos litigation. Though named as a defendant along with top-tier companies 
hundreds of thousands of times mostly in nonmalignant litigation, Garlock was able to settle the 
vast majority of these cases for nominal amounts. Not so after the Bankruptcy Wave. When 
suing Garlock, plaintiffs stopped identifying exposures to the products of ten of the top-tier 
companies — all of which declared bankruptcy between 2000 and 2001 — and claimed that 
their only exposures were to Garlock’s products and, in some cases, to the products of a few 
other gasket and pump manufacturers. 

Plaintiffs’ counsel argue that elderly plaintiffs’ inability to identify the products of the 

reorganized companies to which they had been exposed is a combination of their having 

forgotten or not ever having known the names of the manufacturers or distributors of products to 

which they were exposed thirty, forty, and even fifty years earlier. Judge Hodges, echoing my 

testimony in Garlock, responded forcefully to that argument, 

[Wjhile it is not suppression of evidence for a plaintiff to be unable to 
identify exposures, it is suppression of evidence for a plaintiff to be 
unable to identify exposure in the tort case, but then later (and in some 
cases previously) to be able to identify it in Trust claims. It is that 
practice that prejudiced Garlock in the tort system — and makes its 
settlement history an unreliable predictor of its true liability. 


TV. MESOTHELIOMA LITIGATION 

Mesothelioma litigation is highly lucrative and will continue to be so for perhaps two 
more decades. Retainer agreements typically provide for 40% contingency fees. This helps to 
explain why it is the most heavily recruited form of litigation in the United States today, with 
massive and expensive efforts devoted to finding the small number of people diagnosed each 
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year and bringing suit on their behalf. For example, the mesothelioma practice of certain law 
firms appears to be devoted almost entirely to recruiting mesothelioma plaintiffs and then 
referring them to other firms to handle the tort litigation, with the referral firm often handling the 
trust filings. These firms employ cutting-edge marketing techniques to obtain clients, using 
Internet search engine advertising, techniques for ensuring that they appear high in search 
results, and networks of Web sites, Facebook pages, and Twitter handles purporting to provide 
information to people with disease but actually guiding individuals to the law firm. Demon- 
strating the level of competition in this field, “mesothelioma” and other phrases containing that 
word such as “mesothelioma settlement” and “mesothelioma asbestos attorney” are among the 
most expensive Google AdWords in the Google search engine, commanding as much as $80 a 
click according to one report and $ 143 a click according to another report. 

Once these referral firms refer a case to a trial firm, they usually retain the right to file the 
trust claims for the client and receive a contingency fee on both the trust recoveries and tort 
recoveries, while the trial firm, on the other hand, often receives a contingency fee only on the 
tort recoveries and not on the trust recoveries. Trial firms therefore have an obvious financial 
incentive to minimize any evidence of plaintiffs’ exposures to the products of reorganized 
companies because if that evidence were available before the tort cases were resolved, it would 
impair the value of the tort cases. The referral firms have an interest in the value of the tort 
claims being maximized (because they receive a substantial percentage of the trial lawyer’s 
contingency fees), but they also have an incentive to maximize fees from the trust claims by 
filing as many claims as possible with multiple trusts. Thus, the trial firms have a financial 
incentive to request referral firms to delay filing trust claims until all tort cases have been 
concluded in order to maximize the value of tort litigations. If the trust claim filings are 
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thus delayed which is the practice of some firms, then when defendants conduct discovery and 
request disclosure of trust claim filings and the accompanying statements of exposures, they will 
come up bare. Once the tort claims are resolved, however, counsel will typically file 1 5-25 trust 
claims including those based on the very exposures denied in pretrial discovery. 

Nonetheless, as the evidence in Garlock indicates, referral firms often file trust claims 
before the tort actions are completed. Part of the incentive for doing so is the time value of 
money and the fact that trusts are significantly decreasing their payment percentages in response 
to the claims filing rates, which far exceed projections. Especially in view of the recent rapid 
increase in lung cancer filings, it is likely that payment percentages will continue to decrease in 
coming years. Another factor that may influence referral firms is the differing economic 
interests of clients and their counsel. From time of diagnosis, mesothelioma clients may have 
four to eighteen months to live. Their economic interest is to obtain payment as soon as 
possible, if only to provide for their families. 

Tf referral firms file some or all of their trust claims before the tort case is concluded, then 
CMOS and standard interrogatory requests adopted by courts require plaintiffs’ counsel to 
identify these trust claims in pretrial discovery. However, trial counsel may take steps to be 
consciously unaware of referral counsel’s trust claim filings. Plaintiffs and their trial counsel are 
then in a position to deny exposures to the products of the reorganized companies that were the 
basis for the referral finn’s filing of trust claims. Tf prior to the termination of the tort litigation, 
evidence is adduced that trust claims had been filed by referral counsel, then trial counsel can 
profess ignorance of the trust claim filings by the referral firms. Notably, such claims of 
ignorance are not uncommon when failures to identify trust claims become known. 

The same incentive to suppress evidence of exposures to the products of reorganized 
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companies exists even when a referral firm is not involved. Many trial firms also spend massive 
amounts of money on advertising and client recruitment. Here too, it is to the financial benefit of 
these trial firms to delay filing trust claims until after the tort cases have been concluded and 
to have their clients deny any exposures to the products of reorganized companies — 
exposures that will very likely be asserted when the trust claims are filed. Even when trust claims 
are filed before tort suits have been resolved, some trial firms that directly obtain mesothelioma 
clients employ a strategy of erecting “Chinese walls” within their own firms to enable their 
counsel to maintain plausible deniability if their scheme to hide trust claim filings is discovered. 
In such cases, the lawyer defending the deposition of the plaintiff or arguing at trial may claim 
that a plaintiff ’s sole exposure was to the defendant’s products (or to the products of a few 
companies that do not detract from the value of the tort claims), even though the finn’s intake 
lawyer had previously filed numerous trust claims on behalf of the plaintiff alleging “meaningful 
and credible exposures” to the products of reorganized companies. If, however unlikely given 
the control exercised by plaintiffs’ counsel over the production of evidence, trial counsel are 
confronted with regard to false interrogatory responses and testimony, trial counsel can 
steadfastly maintain that they were unaware of any previous trust filings. Even if, after the 
settlement (based on the plaintiff’s testimony of solitary exposure to the defendant’s products), 
it somehow’ were to come out that the plaintiff and trial counsel had denied exposure to the 
products of the reorganized companies, even though the plaintiff had previously asserted just 
such “meaningful and credible exposures” in trust claim filings, 2019 Statements and exhibits, 
and Master Ballots cast on accepting plans of reorganization, based upon the record of 
mesothelioma litigation, there is a substantial likelihood that neither plaintiffs nor their counsel 
w'ould suffer any financial consequence or disciplinary sanction. 
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V. THE FACT ACT 

The most effective immediate way to eliminate the fraudulent suppression of evidence of 
exposures to the products of the reorganized companies is to enact H.R. 526. Plaintiffs’ counsel 
offer a number of arguments against the FACT Act. They maintain ( 1) that there is no double- 
dipping problem, claiming that courts take trust payments into account and reduce tort 
judgments accordingly; (2) that the system of dual compensation is necessary because asbestos 
victims are not fully compensated by asbestos trusts and because trust payments usually cover 
only a fraction of the value of the claim; (3) there is no evidence of fraud in the asbestos trust 
system; (4) the Kananian case is an aberration; and (5) the FACT Act will slow the 
administration of payments — leaving more claimants to die before ever receiving 
compensation — and impose significant costs on the trusts, and violate the privacy of trust 
claimants. 

These arguments are simply makeweight -- an attempt to avoid passage of a law that 
would deprive them of hundreds of millions of dollars of fees by maintaining the current 
fraudulent practices. As Mark Scarella previously testified, the FACT Act will not be 
burdensome on trusts because trusts are merely required to compile quarterly reports — for which 
they can employ basic data processing systems — and to comply with third-party disclosure 
requests — for which they can charge reasonable processing fees. Moreover, as Scarcella also 
testified, that based on his own experience as a statistician for the Manville Trust, the FACT Act 
will not drain asbestos trust resources. Professor S. Todd Brown of SUNY Buffalo Law School 
also testified previously that the potential privacy implications of the FACT Act are likely 
minimal because trust claimants waive some of their reasonable expectations of privacy by 
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making the decision to pursue compensation and because the disclosures required under the 
FACT Act are typically less than can be expected by an asbestos tort litigant or, for that matter, 
any tort litigant. Furthermore, the FACT Act provides that the publicly available quarterly 
reports generated by the trusts will not include confidential medical records or full social security 
numbers of trust claimants. As for counsel’s claim that Kanankm is an aberration and that there 
is no evidence of fraud in the asbestos trust system, the Garlock case, my testimony today and 
my published scholarship serves as a response. 

VI. THE CONSEQUENCES OF UNSEALING THE GARLOCK PROCEEDINGS 
As noted previously, fudge Hodges sealed the record in Garlock in response to requests 
from plaintiffs’ counsel. In my article on Garlock,'” I predicted that Judge Hodges’ decision 
would be overturned on appeal - as it was. Many asbestos defendants and their insurers are 
eagerly awaiting for the record to become available. Presumably, these companies, as well as 
others, may then seek to depose successful plaintiffs and their counsel suspected of having 
concealed evidence of plaintiffs’ exposures beyond those identified in responses to CMOs, 
pretrial discovery, and at trial. This may then lead to lawsuits being tiled against asbestos 
plaintiffs and their counsel who are believed to have provided false exposure evidence, seeking 
to disgorge payments that were received. It may also lead to Racketeer Influenced and Corrupt 
Organizations (RICO) actions being brought against law firms just as Garlock has tiled such 
suits against four law firms that frequently brought mesothelioma actions against Garlock. 

Lawsuits claiming fraud or RICO violations may, in the fullness of time, have a 
significant impact on double-dipping in mesothelioma litigation. But action is needed in the 
short term to check the fraudulent practices that abound in this litigation. H.R. 526, which 

See mpra noXQ ^ . 
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requires asbestos trusts to file publicly available quarterly reports with bankruptcy courts 
detailing claims filed with trusts, is the most effective, efficient and timely way to breach the 
walls plaintiffs’ counsel have erected to insulate the fraudulent practices from public scrutiny. 

Judge Hodges, in his estimation order in the Garlock bankruptcy, has allowed us to peer 
behind the asbestos curtain that shrouds the inner workings of the highly successful scheme to 
use the judicial system to defraud asbestos defendants and their insurers out of billions of dollars 
in mesothelioma litigation. 

Tt is now up to Congress to take the critically important step of enacting H.R. 526 to 
contain the massive fraud that now permeates mesothelioma litigation. 
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Mr. Marino. Thank you. The Chair now recognizes the gen- 
tleman from California, Mr. Issa. I have a policy of, since I am 
going to he here, of waiting to go last, and let my colleagues go be- 
fore me. 

Mr. IsSA. And, Chairman, I have a policy that if my colleague 
from Texas is walking in, as you recognize me and he is supposed 
to go first, that I yield. 

Mr. Marino. That is fine. 

Mr. Farenthold. I apologize. I picked up a bit of a cough. I had 
to get a cough drop, or I would not have been able to get a sentence 
out. And I appreciate, and I have reviewed you all’s testimony. 

Mr. Inselbuch, yes, I talked a little bit earlier about a judge in 
the district I represent in Corpus Christie, actually retired now, 
Jan Jack, who exposed widespread fraud in asbestos litigation. And 
while her stand on shady medical litigation practices serve to get 
rid of some of the claims, she said that they were neither driven 
by health or justice. We still have strong indications that some of 
the same activities persist today in the asbestos trust system. 

In your written testimony, you state there is not a scintilla of 
evidence of fraud in the asbestos bankruptcy system. Yet the judge 
in the Garlock case where you served as counsel to the Asbestos 
Claimant’s Committee, they found a startling pattern of misrepre- 
sentation in 15 cases where the judge allowed full discovery and 
went on to state that those 15 cases were not isolated or unique, 
but rather stated, “It appears certain that more extensive discovery 
would show more excessive abuses.” Were there misrepresentations 
in the 15 cases highlighted in that decision? 

Mr. Inselbuch. No. 

Mr. Farenthold. Okay. Mr. Brickman, you have indicated in 
prior testimony that some of the profit-driven screening tactics that 
Judge Jack pointed out may or soon will be used to generate addi- 
tional claims for asbestos trusts. Can you please tell me more about 
the situation and how the FACT Act would fix that? 

Mr. Brickman. Plaintiffs’ counsel back at the time of Judge 
Jack’s decision in about 2004, 2005, were, just as today, denying 
that there was any fraud in the asbestos litigation system. At that 
period of time, the major cases — that is, the majority of cases — 
were non-malignant cases, asbestosis. Hundreds of thousands of as- 
bestosis cases that were the product of what Judge Jack said was 
a scheme by plaintiff lawyers, litigation doctors, and screening com- 
panies to manufacture diagnoses for money. In other words, the 
vast majority of those hundreds of thousands of claims were bogus, 
fraudulent. I think the evidence on that is overwhelming. 

Now, what we heard with regard to that finding by Judge Jack 
is again repeated today with regard to mesothelioma litigation. It 
is the same script, just a few words changed. Despite the clear ex- 
ample of massive fraud that she exhibited, which confirmed what 
I had written previously, plaintiffs’ counsel said 

Mr. Farenthold. And it is your belief that it is going on today, 
and the FACT Act will help fix it. 

Mr. Brickman. It is going on today, just in a different form, ex- 
cept that now more money is involved. 

Mr. Farenthold. Some of my colleagues on the other side of the 
aisle expressed some concern about the privacy of plaintiffs and 
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their medical records. Let me read you exactly what this says. It 
says, “A trust described in Paragraph 2 shall, subject to Section 
107(a), file with the bankruptcy court not later than 60 days at the 
end of each quarter a report that shall be made available on the 
court’s public document with respect to such quarter, that, one, de- 
scribes each demand the trust received from, including the name 
and exposure history of a claimant and the basis for any payment 
for the trust made for such claimant, and, two, does not include 
any confidential medical records or the claimant’s full Social Secu- 
rity number.” 

So basically, all we are asking for is you were exposed by com- 
pany X, Y, Z, and you got — I mean, we are just basically asking, 
so you do not go sue three different companies for the same deal. 
One of our goals here is to lower the cost of litigation and going 
through a costly discovery process to get to that, which is some- 
times difficult to get to. We are trying to make it easier for plain- 
tiffs and defendants here. Do you think this is an invasion of the 
medical privacy, or is this stuff that would normally come out dur- 
ing any sort of litigation? 

Mr. Brickman. That claim is simply a red herring, sir. If you file 
a tort action in a State court or a Federal court claiming that you 
were injured, you have to provide in a public forum a great deal 
more information than is to be disclosed by H.R. 526. In other 
words, the claim that this is an invasion of privacy is just utter 
nonsense. It is a make-way claim that is not even gossamer. So the 
bottom line is, anybody can say anything by way of an argument. 
This is an argument that has no credibility whatsoever. 

Mr. Farenthold. Thank you very much. I see my time has ex- 
pired. 

Mr. Marino. Thank you. The Chair now recognizes the gen- 
tleman from Georgia, the Ranking Member, Mr. Johnson. 

Mr. Johnson. Thank you, Mr. Chairman. Before I begin my 
questions and before we start running the clock, I would like to ask 
unanimous consent to submit several materials into the record. 
These include an internal memo from National Gypsum Company 
stating, “Just as certain as death and taxes, if you inhale asbestos 
dust, you get asbestosis.” 

Also to be submitted for the record with unanimous consent an 
internal memo from Honeywell stating, “If you enjoyed a good life 
while working with asbestos products, why not die from it?” Also 
an internal industry discussion on asbestosis resulting in the unan- 
imous decision not to admit liability in discussing defensive strate- 
gies, as well as an internal memo that chronicles damaging indus- 
try documents dating to 1934, explaining that the plaintiffs’ bar 
will probably take the position, not unreasonably, that the docu- 
ments are evidence of a corporate conspiracy to prevent asbestos 
workers from learning that their exposure to asbestos could kill 
them. 

Mr. Marino. Without objection 

Mr. Farenthold. While I am not going to object to those being 
admitted, I would like to question their relevance to a disclosure. 
But I have no problem with them going in. 

Mr. Marino. Without objection, the documents will be entered 
into evidence, and if at some point the determination needs to be 
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made on an issue that Mr. Farenthold raised, we will address that 
at that time. 

Mr. Johnson. Thank you, Mr. Chairman. Mr. Inselbuch, do you 
agree with this timeline? Excuse me. Let me ask you to take a look 
at the timeline assembled by the Environmental Working Group, 
this timeline, which is a small collection of internal memoranda 
from asbestos corporations that I have submitted into the record, 
represents a century of corporate fraud on the public. It contains 
evidence amply demonstrating the actual knowledge of corporations 
concerning the dangers associated with asbestos exposure dating 
back to 1934, evidence of corporations intentionally misleading the 
public about the widespread use and catastrophic effects of asbes- 
tos in home schools and workplaces. 

Mr. Inselbuch, do you agree that this timeline, along with the 
other examples in your testimony indicate that asbestos corpora- 
tions have defrauded the public for decades through a massive cor- 
porate cover up? 

Mr. Inselbuch. I have not had an opportunity to look at the spe- 
cific timeline, but I certainly agree with the set of facts that you 
have recited. Indeed the asbestos industry is the most outrageous 
example of corporate misconduct this country has ever seen. 

Mr. Johnson. Thank you. Thank you. And the majority wit- 
nesses have testified that though deeply regrettable, evidence of 
fraud has no bearing on the current corporate practices. Please de- 
scribe contempora^ tactics by the asbestos corporations to reduce 
asbestos liability, including recent litigation involving Georgia-Pa- 
cific, a Koch Industries subsidy. 

Mr. Inselbuch. Well, as I said in my opening remarks, asbestos 
victims are exposed in the course of their employment to the prod- 
ucts of dozens, if not hundreds, of culpable defendants. And they 
have a right to recover from each and every one of those defend- 
ants in the tort system or when they go bankrupt from their trusts. 
What the current defendants would have this Committee believe 
and the world believe is that somehow because the claimants are 
collecting from trusts, that somehow they are being overcompen- 
sated by the defendants in the tort system. 

Mr. Johnson. And that is something that I want to get further 
elaboration on you from, but perhaps one of the other questioners 
can elicit that information. 

Mr. Inselbuch. Okay. 

Mr. Johnson. I would like to move on now to Mr. Vari. Mr. Vari, 
as a lawyer representing asbestos corporations responsible for kill- 
ing and then covering up the deaths of Americans across the coun- 
try, I am particularly interested in hearing your thoughts on this 
issue of transparency, which proponents of the FACT Act, including 
yourself, argue will add more transparency and truth to the asbes- 
tos trust system. 

Now, Mr. Vari, your client. Crane Company, routinely seeks con- 
fidentiality agreements when settling their asbestos exposure 
claims, is that not correct? You routinely use these confidentiality 
agreements, correct? Yes or no. 

Mr. Vari. They are part of settlements, and the reason I hesitate 
is I am here in a personal capacity and not behalf of 

Mr. Johnson. I understand that. 
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Mr. Marino. Please let the witness answer your question first. 

Mr. Vari. I will say that 

Mr. Johnson. I do not want the witness to filibuster and use my 
time. I just want a yes or no answer. 

Mr. Marino. Well, we will approach that if that is the case, but 
let the witness answer your question. 

Mr. Vari. I will do my best. 

Mr. Johnson. Mr. Chairman, if he will answer it yes or no, that 
will be 

Mr. Marino. He has a right to explain reasonably. 

Mr. Johnson. After he answers yes or no. 

Mr. Vari. No. Then the answer would be no. 

Mr. Johnson. All right. Okay. And you seek increased trans- 
parency from victims, but would you also for purposes of leveling 
the playing field and in the interest of fairness support legislation 
that would ban confidentiality agreements from asbestos litigation 
settlement agreements? 

Mr. Vari. On a personal level, I am not sure. But I can tell you 
that in the tort system 

Mr. Johnson. So is that a yes or no? 

Mr. Vari [continuing]. The plaintiffs resist disclosure of settle- 
ment information. In my experience more often defendants 

Mr. Johnson. Well, I am asking about defense policy. Since we 
are talking about transparency, it seems only to be fair that if you 
are going to have transparency from plaintiffs or from claimants, 
you would also seek it from defendants. And one way that defend- 
ants keep from having to be transparent is to insist upon confiden- 
tiality agreements. And if you like that process, if you support that 
process, then say you do. If you do not, then it is simple to say you 
do not. 

Mr. Vari. It is unnecessary because the plaintiffs already possess 
the settlement information. The plaintiffs collect the settlements. 
They know what the amounts are. So there is nothing being with- 
held from the plaintiffs in any settlement regarding information. 

Mr. Johnson. Mr. Vari, that answer 

Mr. Marino. Okay. The gentleman’s time has expired. The Chair 
now recognizes Mr. Issa from California. 

Mr. IsSA. Thank you, Mr. Chairman. Would the ladies and gen- 
tlemen that were affected by asbestos please stand again? 

[Audience members stand.] 

Mr. Issa. Just a shake of head, if you do not mind. You are not 
under oath. Do you all either have current cases or have you set- 
tled? 

[Nonverbal response.] 

Mr. Issa. So everybody is involved in that level of either a suit 
or having settled. Thank you. 

Mr. Chairman, my questions for each of the witnesses will fall 
along a simple line. I understand bankruptcy and I understand di- 
minishing amounts of money. As I understand it, there is a fixed 
amount of money in the trust of bankrupt entities, and this will 
represent the entire settlement whether there is one more litigant, 
no more litigants, or an infinite amount of them. So let me go 
through the question, because Mr. Conyers in his opening state- 
ment implied that somehow we would be unfair to people if, in fact. 
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we tried to ensure that only those who were actually affected by 
asbestos — not exposed, but affected by asbestos — were, in fact, 
given a settlement. 

So, Mr. Inselbuch, I will start with you and I will go right down 
the line. Would you agree that, in fact, if we run out of money be- 
fore we run out of actual victims, that, in fact, the harm will go 
to those who have been affected by asbestos and for whom there 
is no money left? 

Mr. Inselbuch. Well, the design of these trusts would not permit 
that to happen. 

Mr. ISSA. What you are saying is that the amounts will keep get- 
ting smaller and smaller, so everyone will get something. 

Mr. Inselbuch. That is 

Mr. IssA. So if some of the people behind you were to get a settle- 
ment today and it was more in actual dollars, not even constant 
dollars, but in actual dollars, it was more today than for somebody 
2, or 3, or 4 years from now, that would be a horrible thing for the 
person later who gets a diminished amount of money for the same 
actual damage, would it not be? 

Mr. Inselbuch. Yes, and the trusts try very hard to prevent that 
from happening. 

Mr. IsSA. Well, Mr. Vari 

Mr. Inselbuch. But it is very difficult to predict the future with 
great accuracy. 

Mr. IsSA. Well, I am going down each of you, but I think for each 
of you next, if you agree with what has been said, that, in fact, 
there will be diminished payments eventually reaching a de mini- 
mus amount or nothing if you continue to have additional claim- 
ants. I am not an economist, but I did take accounting in college 
in addition to economics. My basic understanding is for each person 
that is not a valid claimant who is somehow taken out of receiving 
money through kind of reform, whether it is this or others, we are, 
in fact, preserving a larger amount of money for an actual victim. 
Would that not be correct, Mr. Vari? 

Mr. Vari. Yes, that would. And I also would concur in the obser- 
vation that once the money runs out, there is no more recovery. 

Mr. IsSA. Okay. So you worked with specificity on a lot of this. 
Do you see that exact event happening in which later victims are 
going to be shortchanged or all together left out if we do not en- 
sure, at a minimum, that only those who truly are dealing with 
dreaded diseases caused by exposure are put at the head of the 
line? 

Mr. SCARCELLA. Absolutely. I think it is important for everybody 
to understand that sitting as advisors to many of these trustee 
boards are committees of plaintiff attorneys. They advise the trust- 
ees as best they can on current trends in the litigation. These are 
men and women who, probably more than anybody, have their fin- 
ger on the pulse of claimant filing trends. Yet time and time again, 
trust forecasts of expectations, unclaimed filings, continue to be 
outpaced by reality. 

So, what concerns me is are there bad actors participating in this 
trust compensation system that are staying one step ahead of the 
men and women who are trying to advise these trusts on what 
their future expectations should be. If there are such bad actors. 



113 


then they are going to continue to deplete funds and keep money 
away from those who truly deserve it, and if transparency can help 
deter that, then I see no reason why it should not be passed. 

Mr. ISSA. And, Mr. Brickman, if you will quickly follow up as our 
time is expiring. 

Mr. Brickman. Trusts are paying out hundreds of millions of dol- 
lars today to claimants who have no valid claims against those par- 
ticular trusts. People being defrauded today are the mesothelioma 
claimants in particular who are yet to manifest with the disease. 
The people defrauding them are plaintiffs’ counsel. 

Mr. IsSA. Thank you. Thank you, Mr. Chairman. 

Mr. Marino. Thank you. The Chair now recognizes the Congress- 
woman from Washington, Ms. DelBene. 

Mr. Johnson. Mr. Chairman, before Ms. DelBene starts her 
questioning, I would like to raise a point of order. What just hap- 
pened to me with the Chair trying to extract testimony beyond the 
scope of my question and apply our rigorous time schedule to my 
time, what that does is prevents me from moving forward with the 
questions that I have to ask. 

Mr. Marino. Mr. Johnson, you know what the rules are. You 
know what the policies are. If you have additional questions 

Mr. Johnson. Well, but my point is 

Mr. Marino [continuing]. You put them in writing. Ms. DelBene, 
you are up next. 

Mr. Johnson. No, no, no. My question 

Mr. Marino. Ms. DelBene, you are up next. 

Mr. Johnson. My question I have raised 

Mr. IssA. Regular order. Regular order. 

Mr. Johnson. I have raised a point of order. 

Mr. Marino. You have stated no point of order. 

Mr. IssA. Regular order. 

Mr. Johnson. Parliamentary inquiry. Parliamentary inquiry. 
And my inquiry is what is the policy when a person is asking a 
question on this panel, what is the power of the Chairman to take 
over the questioning from that particular 

Mr. Marino. We allowed you almost a minute when you were in- 
troducing documents. I did not time you on that, which is normally 
done. You tried this yesterday in a hearing, and we are not going 
to tolerate this. 

Mr. Johnson. No, no, no. 

Mr. Marino. So, Ms. DelBene, are you going to ask 

Mr. Johnson. You have not answered my point of inquiry. 

Mr. Marino. Before I go to this side. I have answered your ques- 
tion. 

Mr. Johnson. You have not. No, you have not. 

Mr. Marino. Ms. DelBene, are you going to ask questions? 

Mr. IsSA. Regular order, Mr. Chairman. 

Ms. DelBene. An opportunity to 

Mr. Johnson. I am going to yield to Ms. DelBene, but I will as- 
sure the Chair that I am going to take this matter up and make 
sure that what is good for the Republican side is also good 

Mr. Marino. You will see both sides handled equally the same 
way. 
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Mr. Johnson. And I would like for Ms. DelBene to be able to ask 
her questions without interruption. 

Mr. Marino. The Chair will decide what takes place. Please, Ms. 
DelBene. 

Ms. DelBene. Thank you. First, Mr. Chair, I would ask unani- 
mous consent to submit two letters for the record from victims and 
their families asking the majority for the ability to testify at this 
hearing and also in the last Congress. 

Mr. Marino. Without objection, but I do not think you were here 
when I stated that the Democrats had the opportunity to have 
those people sit at the table, and they chose not to do it. But it is 
entered for the record. 

Ms. DelBene. I wish they had the opportunity to represent 
themselves. In the interest of transparency, my first question is for 
you, Mr. Vari. You support transparency in terms of the victim, in- 
formation on victims’ exposure. And I wondered, do you also sup- 
port transparency for asbestos corporations, the ones that you have 
represented, so that they can be more forthcoming with informa- 
tion about the name and location of asbestos-contained products, 
work sites, and exposures? Would you support congressional legis- 
lation to do that? 

Mr. Vari. I would repeat my answer that the plaintiffs know that 
information. The plaintiffs who settle know how much 

Ms. DelBene. But this could be publicly-available information, 
which could be important for others to be aware of as well in the 
interest of transparency. 

Mr. Vari. The existence of a settlement is a matter of public 
record in the tort systems. So, to say that my client or any client 
of mine — I am using a hypothetical because I am not here on be- 
half of a particular client. But the fact that a client settles has to 
be a matter of public record, and it is on a docket. So the same in- 
formation that is being requested here, which is what is the basis 
of the suit, that is in a complaint. Did my client get sued? Yes. Did 
the client settle? That is already in. 

Ms. DelBene. It seems like there is an inconsistency between 
the depth of information you would require from victims and the 
information required from corporations. That is disappointing that 
we talk about transparency, but we are not willing in legislation 
to look at this in an equal-sided way. 

Mr. Inselbuch, I wanted to ask, you talk about some of the State 
legislation that has also happened in the interest of transparency 
in Ohio, and Oklahoma, and other areas. I wondered if you could 
respond to some of the issues on transparency and also what you 
have seen from the impact of State legislation so far. 

Mr. Inselbuch. “Transparency” is a funny word. Mr. Vari says, 
well, the plaintiffs know what they know, and they do, but the 
plaintiff who knows about his settlement when he is a litigant does 
not know about the other fellow’s settlement. And it is the other 
fellow’s settlement and how much that was that would be of inter- 
est to that plaintiff, and that is what Mr. Vari and his clients do 
not want anybody to know about. 

And, yes, the fact that there was a settlement, that goes on a 
docket someplace, but not the amount of the settlement. That is 
never disclosed, and it is never disclosed because the defendants do 
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not want to disclose it. What they are trying to accomplish is to get 
from this Congress a kind of lending library of information about 
hundreds of thousands of trust claims filed. And in companion leg- 
islation throughout the States, they are trying to enact laws, and 
have been successful in some jurisdictions, that would require 
plaintiffs before they bring cases in the tort system to trial to first 
file and resolve their claims against the trusts. 

This will shift a number of the values in how cases are resolved 
in the tort system and will reverse the rule that we have long- 
standing in the tort system that the plaintiff is the master of his 
case and decides who he sues, and who he settles with, and when. 
And the whole purpose of this is to get unreasonable reductions 
and delays in the tort system based upon this ironic request for 
transparency in the trust system. 

I would also add, Mr. Brickman would like you to believe that 
the information that was so-called withheld from the Garlock de- 
fendant is information that the defendants in the tort system never 
have. Nothing could be farther from the truth. I suspect that Mr. 
Vari, who has been in the tort system for 25 years, has an exten- 
sive library on where any one of these tort system plaintiffs can 
collect from trusts just based on their work history. And if he does 
not, he can buy it from Mr. Scarcella, who sells it to the public 
based upon his ability with a computer to just plug in all of the 
places where trusts will pay, and cross-ref that with the work his- 
tory of any one of these plaintiffs. 

The defendants are not missing anything. They know everything. 
They want this list so that they can further prevent asbestos plain- 
tiffs from pursuing their legitimate claims in the tort system, and 
they want to offset the plaintiffs’ claims in the tort system with 
things they would not otherwise be entitled to. 

Ms. DelBene. Thank you. I know my time is going to expire, so 
I yield back, Mr. Chairman. 

Mr. Marino. Thank you. The Chair now recognizes Mr. Bishop 
from Michigan. 

Mr. Bishop. Thank you, Mr. Chairman, and I would like to take 
a moment to thank everybody that has come today. My heart goes 
to all of you for what you have been through, and I hope that this 
hearing is a reflection of the fact that inasmuch as it looks like 
there is some infighting here, that there is a true effort to try and 
make the system better and address some concerns. And I, for one, 
am grateful for you being here today. I am grateful for the panel 
to be here today to share their experience as well. 

Mr. Vari, I have heard varying degrees of testimony today with 
regard to double dipping, and I am wondering if you might be able 
to — I have heard that it does not exist. I have heard that it does 
exist. I assume that it is somewhere in the middle, but if you could 
share with me your experience. 

Mr. Vari. Sure. I do not think that anyone quarrels with the no- 
tion that no one should recover for the same injury twice. Where 
we seem to be hung up on is how much information will be avail- 
able to allow anyone to make that determination. 

So, you know, are there recoveries that occur that are above the 
true value of the claim? As Mr. Inselbuch said, most of these claims 
are settled, so, you know, in that instance it would require an esti- 
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mation. But certainly there are a lot of recoveries going on and oc- 
curring in the trust system that are not made available to the tort 
system defendants. So, if nothing else, transparency would at least 
enable one to say that it does not happen, but in the absence of 
a meaningful cross-flow of information, it could happen, you know, 
and it likely does happen. But without the information, there is no 
way to really study the question. 

Mr. Bishop. Thank you very much. I also have a question for Mr. 
Scarcella. Sir, I appreciate your testimony, and wonder if you 
might expound a little bit on the portion of your testimony where 
you talked about the discrepancy between disclosures made in 
State court and the asbestos bankruptcy system. It is a lot of nu- 
ance, and I am wondering if you can share with me the difference 
between the two systems. 

Mr. Scarcella. Was that question for me for Mr. Brickman? 

Mr. Bishop. Either, or, whatever. I know both of you have ample 
knowledge in this area. It was to you, sir, but either one would be 
fine. 

Mr. Scarcella. Well, I will defer to Professor Brickman since 
that who was intended 

Mr. Bishop. Yes, sir, thank you. 

Mr. Brickman. The issue is very simple once you understand the 
facts. And this Committee has benefitted by the fact-finding by 
Judge Hodges in the Garlock bankruptcy. What he found out, 
based upon the evidence presented, was that plaintiffs in the tort 
system when they sue somebody in State court, they are denying 
exposure to the products of the bankrupted companies, like Owens 
Corning, and GAF, and Armstrong World Industries, and U.S. Gyp- 
sum, and on and on. 

Now, at the same time in some cases, or during the course of 
that trial, or subsequent to that trial, they are putting in claims 
to the trusts. For example, Pittsburgh-Coming manufactured a 
very, very virulent product in terms of asbestos content, Unibestos. 
In the tort case, they are asked, were you exposed to Pittsburgh- 
Corning’s Unibestos. They say no under oath in interrogatories, in 
depositions, and in trial testimony, and their lawyers argue to the 
jury there was no such exposures. Then their lawyers file trust 
claims in which they say there is meaningful and credible evidence 
of exposure to Unibestos. That is as plain as I can make it. 

Mr. Bishop. Thank you, sir. I yield back my time. 

Mr. Marino. Thank you. The Chair now recognizes the gen- 
tleman from New York, Mr. Jeffries. 

Mr. Jeffries. Thank you, Mr. Chairman, and let me thank the 
witnesses for their presence here today, and certainly we thank all 
of the victims and their families for your presence here today. And 
certainly you have been subjected to something that no American 
should have to deal with in terms of the asbestos exposure, and 
now this fight to ensure that you are justly compensated. 

Let me start with Mr. Scarcella. You are here today in support 
of the FACT Act, correct? 

Mr. Scarcella. Correct. 

Mr. Jeffries. And as far as you know, the victims of asbestos, 
those who have been exposed unjustly to asbestos and mesothe- 
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lioma, other forms of cancer, they do not support the FACT Act, 
correct? 

Mr. SCARCELLA. That is what has been told to me today. 

Mr. Jeffries. And as you understand it, the trusts do not sup- 
port the FACT Act, correct? 

Mr. ScARCELLA. Correct. 

Mr. Jeffries. So other than the asbestos industrial complex, who 
in terms of interested stakeholders actually supports the FACT 
Act? 

Mr. SCARCELLA. I cannot speak for who else supports the FACT 
Act. I know I support it. 

Mr. Jeffries. Why do you support it, sir? 

Mr. SCARCELLA. Why do I support it? Because I have had the 
unique perspective of working both in the trust and tort system. I 
know how both processes work, and I know how damaging the pre- 
mature depletion of trust assets can be. Just last April, the UNR 
Asbestos Trust, which was one of the first asbestos trusts that was 
confirmed in the early 1990’s, filed a motion with its bankruptcy 
court requesting early termination by 2019 because it is simply 
running out of money. And at the heat of their request was a claim 
that they received more claims and paid more claims than they ex- 
pected. 

Mr. Jeffries. Right. So, you do not believe that there is any evi- 
dence of fraud as it relates to the administration of these trusts, 
correct? 

Mr. SCARCELLA. No, I do not think the management of these 
trusts is acting in any fraudulent way. I think it really comes down 
to a system that is set up in a way that could allow and incentivize 
bad actors to infect it. It is not to say that all plaintiff attorneys 
do not act appropriately. Certainly, I think the plaintiffs all do. 
They put a lot of trust in their counsel. But it is a system that is 
set up to allow bad actors to take advance of certain loopholes. 

Mr. Jeffries. Right, but we are putting the cart before the horse 
because we are here to try and correct a problem that does not 
exist. There is no evidence, you have just acknowledged, of fraud 
in the administration of the trusts. Do you think there is evidence 
of waste or abuse? 

Mr. SCARCELLA. Well, no, I believe, at least my understanding of 
your question was that was there fraud being conducted at the 
management level of the trusts. 

Mr. Jeffries. Right. 

Mr. SCARCELLA. I am concerned that there may be inconsistent 
or potentially fraudulent claimant behavior being conducted by bad 
actors, such as plaintiff attorneys, who file with the trusts. That is 
my concern. You have to keep in mind, as Mr. Vari put correctly 
in his direct testimony today, these trusts operate in vacuums. 
There are 50 trusts controlling collectively almost $30 billion in as- 
sets, and they do not really interact with one another at the claim 
resolution level. I 

Mr. Jeffries. Sir, let me ask you a question there. Are you fa- 
miliar with the 2011 GAO report that studies the administration 
of these trusts? 

Mr. SCARCELLA. Very much so. 
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Mr. Jeffries. Am I correct that it looked at, I believe, a 23-year 
period with respect to these trusts, correct? 

Mr. SCARCELLA. I do not know that, but I will take that to be 
accurate. 

Mr. Jeffries. 22, 23 years, from 1988 to 2010, and analyzed 
about 3.3 million claims, correct? 

Mr. SCARCELLA. Again, I will take your word for it. 

Mr. Jeffries. Over $17 billion in payouts, correct? 

Mr. SCARCELLA. Again, I will take your word for it. 

Mr. Jeffries. And not a scintilla of evidence that so-called plain- 
tiff attorney bad actors had actually managed to pull off a fraud 
resulting in an inaccurate payment, correct? That is what the GAO 
concluded. 

Mr. SCARCELLA. Yes, and I addressed that in my testimony. The 
fact that there was no fraud self-reported by these trusts that they 
interviewed — it was self-reported 

Mr. Jeffries. Thanks for raising that 

Mr. SCARCELLA [continuing]. Is not an indication there is a lack 
of a fraud, but more a serious indication of the lack of ability for 
these trusts 

Mr. Jeffries. Sir, let me reclaim my time 

Mr. SCARCELLA [continuing]. To actually audit properly. 

Mr. Jeffries. Sir, let me reclaim my time only because the 
Chairman has been particularly rigid, as I understand it, with re- 
spect to the 5-minute rule. The GAO report, which was requested 
by then Republican Chairman, Lamar Smith, never contested the 
GAO report in terms of its methodology. It used a whole host of 
publicly-available documents, interviewed trust officials, court offi- 
cials, professors, used the RAND study. And it also had subpoena 
power if it determined that it was not getting accurate information. 
And so, I think the reality is, again, we are trying to solve a prob- 
lem with the FACT Act that simply does not exist. I yield back. 

Mr. Marino. Thank you. The Chair now recognizes Mr. Trott 
from Michigan. 

Mr. Trott. Thank you. Chairman. I want to thank all of the 
folks who came here to testify today, and I apologize I missed some 
of your testimony. I am new to Congress, and they schedule you 
to be in three places at once. I did not know that was part of the 
process. 

But I practiced bankruptcy law for the better part of the 20 
years, did mostly secured creditor work. Never really dealt with 
Section 524(g). Did not handle that kind of litigation. But when we 
had to file a proof of claim on behalf of a client, we took that proc- 
ess very seriously. We documented it. We attested to it. We at- 
tached documents. We knew that the claim would be scrutinized by 
the debtor’s counsel, by the court, by the U.S. Attorney’s Office po- 
tentially. 

So this transparency seems to me to be quite logical, and the 
only thing that I heard earlier when the Ranking Member of the 
Subcommittee and the Ranking Member of the whole Committee 
were making their comments, they offered two reasons as to why 
this was a bad idea. And I would be interested to hear from the 
panel briefly, whoever cares to take the question, first that the dis- 
closures required by the act would compromise the confidentiality 
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of some of the folks that have suffered because of asbestos. And 
then also, that that information would be used potentially by em- 
ployers against them. Do any of the folks here today have concern 
with respect to the use of that information given that there are 
some safeguards in the act? 

Mr. Inselbuch. I do. 

Mr. Trott. And I see people behind you nodding, so I would be 
curious if people who have lost victims or members of their family 
have the same 

Mr. Inselbuch. Publishing the information about sick and dying 
people for no purpose at all, as the congressman pointed out, is 
really pointless. All you do is subject these people to inquiry, to ig- 
nominy, to charlatans who will try and take their money, and for 
what purpose? And it is not the same as the tort system. This 
would just be put on a court record. 

In the tort system, if there is a reason why a plaintiff wants pro- 
tection from exposure, there is a judge there. You can go to that 
judge and say do not describe this information about my sick or 
dying child. Do not describe this information. Do not publish it. 

Mr. Trott. So do you agree there is abuse in the State court sys- 
tem as suggested in some of the testimony? 

Mr. Inselbuch. I am sorry. I could not hear that. 

Mr. Trott. So the lack of disclosure is one of the reasons why 
people can make conflicting claims. Do you disagree with that 

Mr. Inselbuch. I disagree with that entirely. 

Mr. Trott. Okay. 

Mr. Inselbuch. One thing has absolutely nothing to do with the 
other. There is no showing of any fraudulent claims. The whole dis- 
tortion here is that somebody thinks that maybe somebody is pull- 
ing a fast one somewhere, and for that reason these defendants 
want you to provide them with information that the tort sys- 
tem — 

Mr. Trott. Yes, in my experience, I would have to respectfully 
disagree. My experience with the debtor’s bar in bankruptcy court 
and my experience in State court and Federal court, I think there 
is substantial abuse, and the act is a good idea. 

So let me move to my next question. Mr. Scarcella, in terms of 
the administrative costs of implementing the act, do you think 
those costs are exceeded by the costs of not having some trans- 
parency? 

Mr. Scarcella. Well, I think the answer to that question re- 
mains to be seen once we have transparency. To the point that was 
made under the prior line of questioning, the reason why the GAO 
was not provided with any instances of fraud in the 22 years of the 
trust operation system is because the trusts are unable to properly 
audit for consistent exposure allegations across trusts. The system 
simply does not allow it, so I am not surprised that they were un- 
able to uncover fraud. They are not given the equipment to actually 
seek it out and find it. 

Mr. Trott. All right. Professor Brickman, do you think the fact 
that the trusts are largely set up and organized by the plaintiffs’ 
counsel is one of the reasons that has exacerbated some of the 
problems we see? 
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Mr. Brickman. That is an understatement. First, let me make 
clear, the trustees are essentially appointed by plaintiffs’ counsel. 
So when you hear trustees speak, it is the voice controlled by plain- 
tiffs’ counsel. Every aspect of the trust is controlled by plaintiffs’ 
counsel. They effectively select not just the trustees, they populate 
the two committees that run the trusts and set up the rules. In all 
cases but one, they have been responsible for the appointment of 
the future claims representative, who never takes positions op- 
posed to the interest of the plaintiffs’ bar. So, the fact that the 
trusts do not support the FACT Act is simply saying that plaintiffs’ 
counsel do not support the FACT Act because the trustees never 
say anything opposed to the interest of the plaintiffs’ bar. 

Now, in terms of the GAO report, that has been misrepresented. 
The GAO report did not look at data. What it looked at was what 
did the trustees say about fraud. And as Mr. Scarcella pointed out, 
the trustees said we do not see any fraud. Of course not. They are 
not looking for fraud. And the use of the word “audit” is completely 
misrepresented here. 

Mr. Marino. The gentleman’s time has expired. 

Mr. Trott. Thank you, sir. 

Mr. Marino. The Chair now recognizes the gentleman from 
Rhode Island, Mr. Cicilline. 

Mr. Cicilline. Thank you, Mr. Chairman. Thank you to our wit- 
nesses. I first want to begin by thanking the many victims of asbes- 
tos injury and illness who are here and have taken time out of 
their lives to be part of this hearing. Thank you for being present 
today, and I hope that we will act consistent with the experiences 
you have had, and do the right thing, and defeat this bill. 

I want to say to you, Mr. Inselbuch, thank you for your testi- 
mony, and for its clarity, and for giving us a really important con- 
text. And I apologize to witnesses. I have been in and out. I am 
in the middle of another hearing, but wanted to come back for a 
couple of purposes. 

First, I would ask, Mr. Chairman, unanimous consent that a let- 
ter from the Military Order of the Purple Heart be introduced as 
part of the record; a letter from the Asbestos Disease Awareness 
Organization Voice of the Victims be made a part of the record; cor- 
respondence from the American Federation of Labor, AFL-CIO; a 
letter from AFSCME, the American Federation of State County 
Municipal Employees; Public Citizen; the Environmental Working 
Group; a letter from asbestos patients and their families; and a let- 
ter from Douglas Campbell of Campbell & Levine. 

Mr. Marino. Without objection, so ordered. 

Mr. Cicilline. Mr. Inselbuch, I want to ask you, Mr. Scarcella 
said that individual trusts operate in vacuums. Can you explain 
why this is not the case? 

Mr. Inselbuch. Well, every document that governs the trust’s 
conduct is public. It is on a website. And every one of those docu- 
ments was approved by a bankruptcy judge and a Federal district 
judge. So, there is no mystery about how the trust operates. 

More than that, every trust’s documents state for the public and 
for the defendants exactly what is required in order to recover from 
that trust. And in many cases, based on that information, unlike 
what Mr. Brickman would have you believe, everybody in the world 
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can tell from any plaintiffs work history what trusts he can collect 
from. 

Also about audits, there is no vacuum about the audits either. 
Indeed, the five largest trusts or five of the largest trusts that oper- 
ate and have their claims processed in Delaware, when they do au- 
dits, the audits are, in fact, cross-ref d, notwithstanding that Mr. 
Scarcella did not know that. They are cross-ref d one against the 
other to ensure that the trusts are not being given inconsistent in- 
formation in the claims filing process. 

And finally, I would like Mr. Brickman to tell Judge Robert 
Parker, retired from the 5th Circuit Court of Appeals, that he is 
the tool of the plaintiffs’ bar. I would like to be in the room when 
that happens. 

Mr. CiciLLiNE. Would you also tell me, Mr. Inselbuch, how trusts 
evaluate demands for payments specifically to prevent fraud and 
abuse, and whether or not the system under which that process is 
undertaken is sufficient to avoid or deter fraud? 

Mr. Inselbuch. First of all, to my knowledge, more than half of 
the claims that are filed with the trusts are not paid. So it seems 
that even though they pay very little attention to it, they seem to 
be figuring out whether or not the claims should be paid or not. 
The information that they get is very straightforward. It is not dif- 
ficult for a mesothelioma victim to prove that they have mesothe- 
lioma. The doctors that treat them will certify to that, and, my god, 
God bless them, they do suffer. 

Now, the next thing is, were they exposed to the defendants’, the 
trusts’ predecessors, asbestos? That is not difficult to prove either 
when you have the work history. The difference, though, sometimes 
that Mr. Brickman would like you to think is fraudulent is the 
worker 30 years ago when he worked in the factory, or in the ship- 
yard, or in the ship’s hole worked with product that did not have 
a label on it. So he said, yes, I work with insulation products, but 
he may not have known who made them. So when he is asked, as 
he is at a deposition or an interrogatory, did you work with 
Unibestos, he can say I do not know because he does not know. 

If he wants to collect money from Unibestos, it is his lawyer’s 
burden to prove to the court and the jury that that material that 
the plaintiff did not know who made it was, in fact, Unibestos from 
Pittsburgh-Coming. Once Unibestos is settled up, if Mr. Vari wants 
to show that the plaintiff was exposed to Unibestos, that becomes 
his burden, and it is his job to do it. And just saying that the plain- 
tiff did not know it is not an answer to his burden. 

Mr. CiCiLLlNE. And just one final question. Can you explain why 
trusts treat claimant submissions as confidential? And conversely, 
can you explain why the defendant corporations demand that their 
settlements be kept confidential? 

Mr. Inselbuch. Well, I think that for many reasons, people that 
resolve tort cases, plaintiffs and defendants, have reasons for con- 
fidentiality. From the plaintiffs’ standpoint, they might at least 
want to be free from charlatans who will come after them because 
they know they have come into a passel of money, if for no other 
reason. From the defendants’ standpoint, they do not want anybody 
to know what they are paying and to whom they are paying it be- 
cause they do not want to give additional information to plaintiffs. 
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So whether we are in the tort system or in the trust system, there 
is a reason for confidentiality. 

But in the tort system, the defendants are perfectly entitled to 
subpoena from the plaintiff what the plaintiff has filed with any 
trust, and they do it all the time, and they get it all the time. 

Mr. CiCiLLlNE. Thank you. I thank you, Mr. Chairman. I yield 
back. 

Mr. Marino. Thank you. Seeing no others, I am going to ask my 
colleague if he has another question he would like to ask. 

Mr. Johnson. Well, thank you, Mr. Chairman. I believe I will. 
Mr. Scarcella, as an analyst, did you calculate or have you ever had 
occasion to calculate the value of the lives of the millions of future 
claimants killed or injured due to asbestos-related disease? 

Mr. Scarcella. Yes. In fact, the bedrock of 524(g) bankruptcy, 
in order to preserve assets for future claimants, requires an esti- 
mate of what those future financial obligations will be. 

Mr. Johnson. And so, you used your best judgment to come up 
with a figure that in the worst case scenario would be high so that 
you would be able to advise your clients in terms of how much po- 
tential exposure they would have. Is that correct? 

Mr. Scarcella. No, I do not think that would be necessarily true 
to advise on the high side of any range of estimates. It depends on 
the context in which it is being used. 

Mr. Johnson. Okay, thank you. And for Mr. Brickman, do you 
get paid by the Manhattan Policy Institute? 

Mr. Brickman. No, sir. I had to fill out a form like every witness 
did about who he represents. And as I write down on every testi- 
mony I ever give to Congress, I represent myself Nobody is paying 
me. Nobody is paying my transportation. Nobody is buying my 
lunch. 

Mr. Johnson. Have you ever represented a claimant or a plain- 
tiff before? 

Mr. Brickman. I have not represented anyone. I do not practice 
law, sir. 

Mr. Johnson. Thank you, sir. 

Mr. Marino. I have a couple of questions I would like to con- 
clude. Okay. The Chairman of the full Judiciary Committee, Mr. 
Goodlatte, has some questions. 

Mr. Goodlatte. Thank you, Mr. Chairman. No, I am going to 
put my statement before the Committee. First of all, let me start 
by thanking you for holding this hearing on this very important 
legislation that will help those asbestos victims who must look to 
the bankruptcy process to seek redress for their or their loved ones’ 
injuries. Unfortunately, on too frequent an occasion, by the time as- 
bestos victims assert their claims for compensation, the bankruptcy 
trust formed for their benefit has been diluted by fraudulent 
claims, leaving these victims without their entitled recovery. 

The reason that fraud is allowed to exist within the asbestos 
trust system is the excessive lack of transparency created by plain- 
tiffs’ firms. Due to a provision in the Bankruptcy Code, plaintiffs’ 
firms are essentially granted a statutory veto right over a debtor’s 
Chapter 11 plan that seeks to restructure asbestos liabilities. 
Plaintiffs’ firms have exploited this leverage to prevent information 
contained within the asbestos trusts from seeing the light of day. 
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The predictable result from this reduced transparency has been a 
growing wave of claims and reports of fraud. 

The increase in claims has caused many asbestos trusts to reduce 
the recoveries paid to asbestos victims who emerge following the 
formation of the trust. In addition, instances of fraud within the as- 
bestos trust system have been documented in news reports, State 
court cases, and prior testimony before the Judiciary Committee. 
Most recently, news reports have described numerous accounts of 
fraud that were uncovered during a bankruptcy case in North 
Carolina. 

The FACT Act, introduced by Congressman Farenthold, would 
combat this fraud by introducing long-needed transparency into the 
asbestos bankruptcy trust system. The FACT Act increases trans- 
parency through two simple measures. First, it requires the asbes- 
tos trusts to file quarterly reports on their bankruptcy dockets. 
These reports will contain very basic information about demands to 
the trust and payments by the trusts to claimants. Second, the 
FACT Act requires asbestos trusts to respond to information re- 
quests about claims asserted against and payments made by the 
asbestos trusts. 

These measures were carefully designed to increased trans- 
parency while providing claimants with sufficient privacy protec- 
tion. To accomplish this goal, the bill leverages the privacy protec- 
tions contained in the Bankruptcy Code, and includes additional 
safeguards to preserve claimants’ privacy. The FACT Act also was 
delib^erately structured to minimize the administrative impact on 
asbestos trusts. 

I believe that the FACT Act strikes the appropriate balance be- 
tween achieving the transparency necessary to reduce fraud in an 
efficient manner and providing claims with sufficient privacy pro- 
tections. We cannot allow fraud to continue reducing recoveries for 
future asbestos victims. 

I look forward to hearing testimony from today’s panel, which 
has already taken place. And I thank the Chairman for yielding me 
the time. 

Mr. Marino. Thank you. Chairman. Mr. Inselbuch, could you 
please tell me who makes up the trust? Who is the trust comprised 
of? 

Mr. Inselbuch. You mean who the trustees are? 

Mr. Marino. Trustees, yes. 

Mr. Inselbuch. They are people selected by the litigants in the 
bankruptcy that includes the representatives of the plaintiffs, the 
futures representative, and the debtor, and they are approved by 
the bankruptcy court. 

Mr. Marino. And is there 

Mr. Inselbuch. And for the most part, they are retired Federal 
and State court judges. 

Mr. Marino. Who makes up the panel? Is there not a group of 
people who can veto certain issues? Are there not plaintiffs that 
make up a committee that have a say in this? 

Mr. Inselbuch. There are two fiduciaries appointed typically 
under these documents. One is a representative of the future claim- 
ants, and one is a representative of the present claimants, some- 
times called the trust advisory committee. 
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Mr. Marino. Okay. 

Mr. Inselbuch. That committee consists of plaintiffs’ lawyers. 
The futures claimants’ representative and the trust advisory com- 
mittee have the same rights under these documents. They have 
very little power. The trustees run these trusts. If the trustees 
want to amend the trust documents, in other words, change them 
from the way they were approved by the bankruptcy court, then 
they need, first, if they can get approval from the trust advisory 
committee and the futures representative. But if they do not get 
that approval, they can go to the bankruptcy court. 

Similarly, if the trustees need to or want to change the payment 
percentage, they bring that again to the trust advisory committee 
and the future claimants’ representative. And if they both consent, 
then it will be done. If not, the trustees can go to the bankruptcy 
court. Other than that, neither the trust advisory committee nor 
the futures claimants’ representative have any significant input 
into the workings of these trusts. 

Mr. Marino. Does the advisory committee have a larger say, a 
larger percentage, that 75 percent have to agree to certain matters? 

Mr. Inselbuch. No. 

Mr. Marino. So, are you saying it is split evenly on both sides 
for the plaintiffs and the defendants? 

Mr. Inselbuch. No, there are no defendants there. 

Mr. Marino. Okay. So it is plaintiffs and plaintiffs’ lawyers 

Mr. Inselbuch. The trust. 

Mr. Marino. Is it plaintiffs and plaintiffs’ lawyers? 

Mr. Inselbuch. The trust advisory committee, and the role they 
have is what I have just described to you. 

Mr. Marino. Okay. So do you think that they are going to step 
forward and say if there is fraud? Do you think they would actually 
step forward and say, yes, there is fraud here? 

Mr. Inselbuch. No, but I would be confident that the trustees 
would. 

Mr. Marino. You say that the court has a major say in this, is 
that correct? The bankruptcy judge has a major role in this. 

Mr. Inselbuch. The bankruptcy judge has to approve the plan 
of reorganization. These are the central documents of that plan. 

Mr. Marino. Can anyone on the committee oppose the judge’s 
ruling? 

Mr. Inselbuch. On the committee? 

Mr. Marino. Yes. 

Mr. Inselbuch. Well, I would have to think back over 15 or 20 
bankruptcies, but, yes, I can think of one where Mr. Vari’s firm 
was concerned where we had opposition from members of the plain- 
tiffs’ bar. I forget whether they were actually on the committee to 
the plan of reorganization itself. 

Mr. Marino. What was the process for that? 

Mr. Inselbuch. Well, when a plan of reorganization is presented 
to the bankruptcy court, a disclosure statement is sent to all credi- 
tors. And all creditors have an opportunity to file objections, and 
filed objections, and the objections were sustained. 

Mr. Marino. Okay. If you are saying there is no fraud, what is 
the problem then with oversight so you could say, look, we told you 
there is no fraud here? What is the problem with looking into these 
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matters? You have heard time and time again that in many cases, 
Oklahoma and Maryland plaintiffs were disclosed to have filed in- 
consistent claims between asbestos trusts and the court. In Ohio, 
a judge described a plaintiffs case as lies upon lies after discov- 
ering that the plaintiff received hundreds of thousands of dollars 
from asbestos bankruptcy trusts, yet alleged in court that a single 
product caused the illness. In Virginia, as the Chairman said, a 
judge stated that the case over which he presided was the worst 
deception he had seen in over 22 years. Do you not think in order 
to clear all this up, there should be some oversight and these mat- 
ters looked into? 

Mr. Inselbuch. Oversight by whom? Oversight by the defend- 
ants’ bar? That is hardly oversight. 

Mr. Marino. I did not suggest that. 

Mr. Inselbuch. That is putting a fox 

Mr. Marino. Sir, I did not suggest that. Do you not think there 
should be some oversight? Perhaps the courts can get involved in 
that? 

Mr. Inselbuch. I do not see any need for any oversight. I do not 
see any evidence of any rampant or systemic wrongdoing here. And 
all you are doing is doing the bidding of the asbestos defendants’ 
bar. 

Mr. Marino. And I am going to go back to saying what I did say. 
Why not take the opportunity to make that known to the public 
based on what I just read here in this short synopsis? 

Mr. Inselbuch. How am I supposed to prove to you that I am 
telling the truth? 

Mr. Marino. You do not have to prove. I am saying that an over- 
sight committee of some type looks into what documents, looks into 
testimony, looks into transcripts, looks into payouts, looks into the 
corporations to see if they held anything back and should be held 
accountable for it. 

Mr. Inselbuch. Well, that is the job of these fiduciary trustees. 
That is exactly what they do. 

Mr. Marino. It does not seem like it is working out, sir. 

Mr. Inselbuch. What? 

Mr. Marino. It does not seem like it is working out based on 
what has come to light over the past couple of months. 

Mr. Inselbuch. Perhaps to you, sir. I am there with them all the 
time, and it seems to me that it is working out real well. The only 
people that are complaining about these trustees that I know of are 
the plaintiffs’ lawyers who say the trustees are too stringent. 

Mr. Marino. And how about the judges? When you just said you 
wanted Mr. Brickman to make a statement, are you willing to 
stand up in front of these judges and simply say to them what you 
are saying is not true? 

Mr. Inselbuch. This is not the place to re-litigate the Garlock 
case. 

Mr. Marino. No, it is not the place to re-litigate 

Mr. Inselbuch. Bear in mind what the Garlock case was 
about 

Mr. Marino. What we are here to make sure is that it is fair all 
the way around. Look, there is no one that has more sympathy. I 
had a friend who lost a father to this, and I have seen what it does. 
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and my heart goes out. And anybody that even is just around this 
for a short period of time, particularly because of their employ- 
ment, should receive compensation and good compensation. I am 
just trying to make sure that there is a way that we can preserve 
the dollars to make sure both sides are playing fair so future vic- 
tims, who may not even know they will have it for 10 years, are 
compensated. That is all. 

Mr. Inselbuch. Both sides are not playing fair. 

Mr. Marino. Well, that is what we hope to find out, sir. So I 
thank you. 

Mr. Inselbuch. Thank you. 

Mr. Marino. Okay. Ladies and gentlemen, I do not see anyone 
else here, unless my good friend wants to ask another question. I 
am just joking. [Laughter.] 

Mr. Johnson. But I will refrain. 

Mr. Marino. This concludes today’s 

Mr. Johnson. Thank you, Mr. Chairman. 

Mr. Marino. You are welcome. This concludes today’s hearing, 
and thanks to all of you witnesses for attending. I want to thank 
the people in the gallery, and I do understand what you are going 
through. My heart goes out. I talk to people. I think I am going 
to talk to some victims after we are done here. 

And without objection, all Members will have 5 legislative days 
to submit additional written questions for the witnesses or addi- 
tional materials for the record. 

Mr. Scarcella, Mr. Jeffries had to leave quickly because of a con- 
flict. I think you may be contacted to write your answer down on 
his last question when his time expired. If you do not know what 
it was, someone from the Committee will contact you, all right? 

Mr. Scarcella. Certainly. Thank you. 

Mr. Marino. This hearing is adjourned. Thank you. 

[Whereupon, at 3:17 p.m., the Subcommittee was adjourned.] 
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PUIffTIFF'S 

EXHIBIT 


i 

September 12, 1966 


Hi. Noel Hendry 

Canadian Johns Hanville Co. Ltd. 

Asbestos, Quebec 
Canada 

Dear Noel 

Just to be aure you have a copy, an article that appeared in 
Chemical Week magazine is Inclosed. 

So that you'll know that Asbestos is not the only contaminat<?'V^ 
a second article from O.P. & D Seporter assesl a share of the 
blame on trees. 

Hy answer to the problem Iss if you have enjoyed a good life 
while working with asbestos products why not die from it. There's 
got to be some cause. 


Director Of Purchases 


E. A. Hartin 


KAMiHAC 

ENC> 
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HEHORAiroUM OF MEETINS OP DISCB5SI0N GROUP 

ASBESTOSI5 - AJRII, 21. 1977 

^ecutlve Conferenee Room 

I2th Tlaor 

35 John Straet 

New •york. Nev York 10Q38 


The meeting of the dltcnefllofi group on eebeetofils opened with a consideration 
of the question 'Vho owes a defense?*' The problem arises In. asbescosls, 
elalsis because of the long dui^atlon of Che condition, • As a result, several 
Insurers could be on the risk and periods of non-^lnsurance nay also exist, 
CoTisequflntly« the crueial questtoh, Is when did the 'Injury occur for coverage 
purposes? Tvo views emerged, which night be characterised as the majority 
and minority view. The minority view was that the event which triggered coverage 
was the discovery or diagnosla of asbeatosli. While there Is no authority 
directly In point to sustain this view, the advocates of this position relied 
on 0. S. g. & G. V American Tpauranee Company . 345 N.E. 2d- 267, The minority 
also argued Chat their view should he tested through litigation and that, if 
successful, the result would be that asbestosis, ae an Industry problem, 
could be contained. The majority view was that coverage existed fox. each 
carrier thoughout the period of- time the asbestosls condition developed, l.e. 
from the first exposure through the discovery atv.d diagnosis. The majority 
also contended that each carrier on risk during any part of chat period could 
be fully responsible foe the cost of defense and loss. The majority railed 

on Borel v Flbrebeatd Taper Products CoTPoraticiir 4^ 2d 1075,' U. ’S". 

Court of Appeals r Fifth -Circuit (applying Texas law). 

The majority was cognlaanc of the fact that Borel was not a coverage case. 

Despite this, however, the majority believed that the essential holding of. 

Borel, i.e, that the in ju ry was cureu^ tlve an d that w ith each axposure, .the 

■pTaincacr suffered- *atr fiTjury-,' wnnW*-lead- courtt'hnidlng that "each 

carrier covered the loss and would be liable for the full defense and possibly 
the full loss as well. Amongst chose carriers favoring the najoricy view, it 
was -reported that some vere working out agreements Co pco*tate the loss and 
defense costs with one carrier acting as a lead earrler. The question was 
raised as to whether these agreements Included insureds where periods of 
noDCoverage existed. It was reported that Che insureds vere also agreeing 
to partieipace on a pro*r&ta basis fox both the defense costs and the losses. 

One of the carriers advised it would supply a copy of such an agreement .- 
which could be distributed to the entire group. This has not as yet been 
received and therefore cannot be dlstrlbutad at this ClTne. 

The next question discussed was settlemenC possibilities which might occur 
before trial. All agreed that the Interest of the insured should -be given 
priority considecacion so that no possible cause of action for bad faith 
could arise. 

The group was then asked whether they would be willing to identify their 
insureds so that a list could be prepared which. would be distributed. It 
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agieed that this was desirable. With such a list, as soon as & new suit 
Is received, reference could be made ta the list and contact between the 
carriers Involved facilitated. To date, only one cooipany has supplied Its 
list of. Insureds and therefore distribution cannot be made vlCh this 
nemorandun. The possibility of reducing defense costs by the sharing of 
technical knowledge and possibly using single counsel for tnultiple defendants 
was next considered. It was suggested that carriers Interested contact Mr, 
Ingegne’ri If they wished to use single counsel and Hr. Ingegneri would 
advise them c£ other carriers who indicated a sliDilar Interest. It was 
recognized that problems with Insureds would have to be resolved before 
single representation was resorted to. 

With respect to the pro-rata sharing of the loss and other costs, tho majority 
were of the opinion that this was an equitable manner to proceed. They 
also expressed concern that if litigation were resorted to, the result night 
be conflicting decisions in the various states. The method of dividing the 
loss and defense expenses could be subsequently resolved by negotiations 
and/or arbitration. It was suggested that the arbitration procedures utilised 
In the cumulative Injury workmen's compensation cases In California might 
be utilized. Attached are copies of the Workers' CompenaaCiori Interrinsurer 
Arbitration Agreement, its Rules and Regulations and the Arbitration Ret^uest 
Notice, 

One other view was expressed, l.e, that a test case be brought and attempt 
to have this decided directly by the United States Supreme Court. The 
conaen.SMS .thst .there. wa?.. little likelihood of phls.,apj>roo.ch..being,.,5u,CCjessfu,l,, . 
Finally, the group discussed the possible use of governmental imniunicy as a 
defense. In this connection, Che case of Sanner v Ford Motor Comtanv . 364 A. 

2d 43, Superior Court of Hew Jersey, Law Division, was cited which held that 
a manufacturer of. a vehicle produced in strict compliance with U. S. Army 
plans could not be held liable for an alleged design defect, ^ 

Attention was also called to a recent case McHeece v United States , which is 
pending in the United States District Court for the Eastern Distzlet of 
Texas. In this case, employees are seeking to recover from Che United States 
Government -allaglng that under the Walsh-Healy and OSHA Acts, the United 
States Government has a duty to warn employees of the danger of working with 
as bastes is, 

I The meeting closed with a uoaninicnjs rejection of a suggestion that liability 
I Tn as^fescpsls~cag^er be admitted and carriers aaree between themselves as 
f Co their repsecClve losses and expenses. 

For the convenience of the group, attached la a separate memorandum summarizing' 
Che cases discussed. 

■ Respectfully submitted., 

Chas. F. Berryman / 

Assistant Vice Pr^ldenc 
American Mutual Insurance Alliance 

_ 

Richard F. I^ngegnefi 
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Manville Personal Injury Settlement Trust 


HEHOKANIXIM 


ATTORNEY WORK PRODUCT 
PRIVILEGED AND 
CONFIDENTIAL 


TO: TRUSTEES, MANVILLE PERSONAL INJURY 

SEt^IiEMEHT TRnST 

FROM: DAVID T. AUSTERN 

RE: MANVILLE DOCUMENTS 

DATE: FEBRUARY 8, 1988 


TMic namorandua concama cartaln documanta which hava 
coma to ny attantlon tha coDtants of which thraatan tha 
survival of tha Trust. In addition, tha deeuaants ara 
potentially vary enbarraaalng to tha truataas and tha Trust 
eaployaas through no fault of thalx own. For all Truat 
employaas, information concamlng this aattar has baan traatad 
on a naad-to-know basis. Marianna Smith is tha only Trust 
enployae {othar than na) who knows (in ganaral tsms) tha 
contents of tha documants. Except for ny secretary, other 
eaployaas ara Mostly unaware of the doeuaanta. 

For Many years, in response to discovery requests in 
cases in which plaintiffs sued Manville for personal injuries 
suffered as a result of exposure to asbestos and asbestos 
products, Manville stated it was unevare until approximately 
1984 that exposure to esbestoa could cause injury. In 
addition, in response to Requests For Production of Documents 
in many of the same cases, Manville stated there vara no 
documents in existence that would aatahliab the corporation was 
ewars (prior to 1984) of tha harm caused by axpoaura to 
asbestos and asbestos products. 


In 1980 Manville sued eleven insurance carriers which 
had refused to defend and pay judgaants in asbestos cases 
against the corporation despite insurance policies which named 
Manville as an insured. During that litigation (rafarrad to 
herein as tha insurance litigation) , Manvilla was ordarsd to 
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search for and produce every docuaent in its poaaession which 
showed what the company )cnew about the effect of exposure to 
asbestos . 

In addition. In 1982 Manville sued the United States 
government, alleging the government knew of the dangers of 
asbestos exposure and thus was partially responsible for many 
of the asbestos health claims which Manville had paid pursuant 
to either judgment or settlement. During this litigation 
(referred to herein as the government litigation) , Manville was 
required to produce for Inspection eesentlally the same 
documents the company wae required to produce In the Insurance 
litigation. 

In complying with the production requests in both the 
insurance and the government litigetlon, Manville conducted a 
corporation-wide search. The eompeny epent millione of dollars 
locating, identifying, and producing for inspection a large 
number of documents. Appendix A to this memorandum describes 
the scope of the production. 

The documents in question are dleeoverable in personal 
injury and codefendant litigation against the Trust. Even if 
the material were not dlacovarable, Manville has denied the 
existence of much of it in responses to discovery requests 
previously filed in courts throughout the United States. At 
the very least, the Trust will be forced to amend the discovery 
responses previously filed by Manville. 

Finding a facility large enough to permit lawyers, law 
clerks and paralegals to inspect and copy the documents 
describsd in Appendix A is difficult, and ths cost, while not 
prohibitive, dose not appear to be a prudent investment of 
Trust funds. The time this inspection would take Is 
prohibitive. Assuming laiwyers representing asbestos health 
victims pealed their reacurces in order to conduct an 
inspection, based on the time it took the government to 
complete its inspection, it would take twenty people one year 
to Inspect the documents In question. For reasons stated 
below, I do not believe the Trust can sattla any casa. 

Including pra-bankruptcy casas, until tha Asbestos Victims 
Plaintiffs' Bar baa bad at least some opportunity to inspect 

MJmvlll* doeuD«ntSa 

Corwldaring th« cost of production and inapaction, ai vail 
as the time It would take, I propose. In the altamative, that 
the Trust permit the plaintiffs' bar to putebaea copies of the 
mlcrofllas dascrlbad In Appandix A to this maaorandum. X bava 

invaatigatad the coat of nicraflln raproduction and It is not 
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prohibitive. For Instance, If the plaintiffs' bar wanted to 
purchase all of the govemnent nlcroflla (642 rolls) and the 
microfllD nade by Travelers, It would oeet less than 87,000 
(for one set). In short, alcrofllB reproduction, ^Ich would 
be paid for by the plaintiffs' bar, is auch leas expensive for 
the Trust and can be accoigillshed by the plaintiffs' bar in 
such less tlae than a coaplete document inspection. 

Hith respect to the question of whether an inspection of 
only the docuaents micro filaed by the Govemnent and by 
Travelers would rsvsel to the plelntitfs' bar substantial 
evidence of what all the docuaents contein, 1 lieve been 
Inforaed by lawyers and paralegals who are )cnowledgeeble about 
the docuaents that a review of the aicrofila In question would 
present the viewer with approxlaately 95% of the Inforaetion 
contained in the total collection. Note, however, that even 
this ■ limited inspection" would require the examiner to inspect 
over two million documents. 

Based on the forgoing, I racoamend that whan the Trust has 
custody of ths alerefila described in Appendix A, the Trust 
send a letter to all plaintiffs' lawyers representing victims 
who have claims against the Trust informing then of their 
opportunity to order copies of the aicrofila. 

In rudlng the fallowing parsgmphs, you msy wish to kaap 

in mind that (1) I have personally read in their entirety only 
six of the documents described below, (2) I have read a 209 
□MB psaprandua which dascrlhes in soixiaiy. fom approxlutely 
1,000 of the docuaents in question, ai^ (3) those people who 
are most familiar with the docuaents do not agree as to which 
of the documents are the moat emharrassing to Hanvllla and the 
most threatening to the Reorganization Plan, i.a. there are so 
many ambarrassing docuaents that people disagree as to which 
group Of any ten documents is the worst. 


In the light most favorable to Manvllle, the buDc of the 
documents in qusstlon were discovered by the corporation after 
August 1983, vfasn ths Chapter 11 proceeding was commenced. In 
August 1986, ths corporation filsd a First Amended Disclosure 
Stetement which was the basis upon which creditors, including 
asbestos health victims, voted for or ageinst reorganization. 
Sams parts of the Reorganization Plan suggest (some might say, 
"argue") that Kanville was correct in denying liability for 
claim Injurima on gireunds It was 

un3aiovn prior to 1964 that oxposuro to osbootos dust could 

causa InWiai. For initanca. Exhibit to tht 

Raorganlzatlon Plan^ tha 1985 Aimusl Report and Fora lO'-^iCp 
States, "(D}uring tho porlods of allaged injurious exposure. 


CRMC 0153215 



135 


rebruary 8, 1988 
Pag* 4 


madlcal and scientific authorltlaa, govamaant officials and 
companies supplying products containing asbestos fiber ballavad 
mar me cusr levels for asbestos recomaended by tbs united 
States Public Health Service did not constitute a hazard to the 
health of workers handling asbestos-containing insulation 
products. Accordingly j the co^any has aalntained that there 
was no basis for product warnings or special hazard controls 
until the 19fi4 publication of results of scientific studies 
linking pulmonary disease in asbestos insulation workers with 
asbestos exposure. (Page H-467 of the Reorganization Plan) 
Similar language appears In the Disclosure Statement itself. 


The documents noted above, however, show corporate 
knovladgs of the dangers associated with exposure to asbestos 
dating back to 1934. In addition, the plaintiffs' bar will 
probably taks ths position — not unrsasonably -- that the 
documents ars evldsncs of a corporate coneplncy to prevent 

varJcAM from learning thM.it tiMlv aaqpoaura aabaa^aa 
could kill them. (One employee of Kanvllle, lAo co-authored a 
30-year-old document which is among the group of documents 
described above, was told by Hanville'e Chief of Litigation to 
hire his own lawyer after the document came to light because it 
was the opinion of the Chief of Lltlgetion thet the employee 
could be indicted for manslaughter.) 


It is Impossible In eumiiarr form to describe avap the taw 
documents 1 have seen or ths susoMrles I have rea4. subject to 
a later correction based on ay review of further documents, it 
la my present opinion ttiat at the very least the documents in 
gueatlon will result in e) eubetsntially higher values for all 
personal Injury claims mads against the Trust, and b) 
potentially much higher values for all co-defendant claims mad* 
against the Trust. Post-Consumsatien there say be an attempt 
by the plaintiffs' bar, following their review of the 
documents, to (1) amend ths Reorganization Plan to permit the 
addition of punitiva damages for esbestos health claiu against 
the Trust, and (3) require Kanvllle to contribute substantially 
mors funds to the Trust. 

Mora sariously, an argument could be made that the 
Reorganization Plan was procured by fraud and, therefore, 
should be set’ aside. Hhile it le true thet many of the 
deeumenta in question are eluded to in Outrageous Misconduct , 
and while It le true that many of the documents ware revealed 
in open court during Hanville'e litigation agelnet the 
Government, the fact remaina that the Reorganization Flan did 
not disclose to these who voted for it that Hanvllle'a 
previously assarted positions concerning its knowledge of the 
danger of asbestos bad been Bho%m to be false. (I have asked 
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Kanvill* rapresentatlvas why tha "nav avidanca* warn not 
discleaad in tha Raoroanlzatlan Plan. On Fabruary 10, 1988, I 
am meating with Richard Von Raid, danaral Counaal o« Hanvliia. 
and Staphan Casa, a partnar in Davis, Polk, tha law firm that 
reprasantad Manvllla and continuas to raprasant It in tha 
Bankruptcy, eoneaming this sattar.) 

Hots that tha appaal of tha Plan pandlng In tha Sacond 
Circuit arguas, among othar things, that tha Trust is 
undar-fundad. In light of tha nawly discovarad docunsnts, tha 
contants of which aca apparantly unknown to appallata counsal, 
tbara Is avan strongar avidanca tha Trust is undar-fundad. 

Mothing in this maaorandua is intandad to addraas tha 
Issuas Bssociatad with what may hava baan falsa statamants 
filad by Manvllla in 10-Ks suhaittad to tha SEC aftar tha 
doeumants wars discovarad. nothing in this maaorandua is 
Intandad to addraaS tha issuas assoeiatad with tha Trust's 
rasponslbility to dafand and to Indaanify 109 prasant and 
formar aaployaes of Kanvilla (mostly fezaar) who hava baan suad 
Individually by plaintiffs in asbastos haalth casas. In that 
ragard, basad on at laast ona doeumant I hava saan, thsra is 
tha possibility ona or mora privata civil rights actions will 
bo brought against Kanvilla amployaas by plaintiffs who vara 
Injurad as a raault of axsosura to asbastos. Thasa issues will 
ba tha subjact(s) of a future maaorandua. 

tha suceass of tha Trust dapands, at laast in part, on our 
ability to Battle before Canaummation a aubatantial number ef 
the 17,000 casas staysd by the bankruptcy. Ha had baan 
planning to start negotiating such sattlaaants this month. 1 
do not baliaye wa can ssttla any of tbaaa cases until tha 
doeumants dsscrlbad abova bavs baan disclosed. Thus, bacauaa 
of tha appaal, tha timing of tha disclosura is important. 

If wa ssttla cases prior to disclosura of tha doeumants, wa 
run BOH rlak that Poat-Conauautlon, boh plalntiffa' lavyara 
will ask to hava tha sattlamanta Mt aside on tha ground they 
ware procured by fraud, i.a., had tha lawyers known of ths 
doeumants In guastlon, they would not have sattlad ths case for 
tha amount originally agrsad upon. 

Mora sarioualy, aattling cases before disclosura of tha 
documents destroys all of tha trust we are trying to establish 
with asbastos hsuth victims ai^ thair lawyers. Marianna Smith 
has made a mtmbar of spaaebaa, and has had numsrous talapbons 

convtnatlani with lavytn, in Miicb bIm liu Btatdd tbtt tha 

Trust never made aabaatos, la aaparata from Kanvilla, and is 
not and navar will ba guilty of the kinds of tactics Outraoaeus 
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m»conduet d«*crlb«*- Fallora to di«clOB« tha axlatanc* and 
aha eoneanUa at tba deeuiaanta baFora aabtlin^ any caaaa« 
including pra-baitJeruptcy caaaa, will go a long way towarda 
deatreying any conf Idanca and goodwill tbat Harianna haa 
succaadad in astablistalng. Statad dlffarantly. If Hanvllla (in 
concart with othera or abaant auch concert) baa bean guilty of 
a failure to dlacloaa the axtatanca and the contanta of tna 
docuaanta to both the Banlczuptey Court and the SEC, and If, aa 
the documanta auggaat, Hanvllla nay have conapirad with otbara 
Co defraud ita cradltora, tba Treat will want to dlacloaa tbn 
docuaanta. 


Again, I bava read only a vary anall nuabar of the 
docunanta In quaatlon, and Hanvllla and Ita attenaya aay have 
aound atgunanta (none occur to aa at tbla tine) aa to why the 
docuaanta wara not diacloaad. Ona could arwa, for Inatanca, 
tbat aany of tba docuaanta are cuaulatlva, i.a., Outragaoua _ 
Mlaconduet and other aourcaa bava revealed that Hanvllla and 
itEar~ubaBt 08 aanufacturara apparently knew for aany yaara 
tbat aapoaura to aabaatoa %na datriaental to tba health of 
BBbaatoa workera. To aa, at least, this is not a persuasive 
arguaant, particularly vhsn Hanvills, aa a dsbtor, fallad to 
fils the kind of Dlaeloaura stateaent tbat is rsqulrad by 
Section 112S of the Bankruptcy Coda. 


Hhlla It Is not ay Intantion to be an alarmist, I ballavs 
tbs documanta avidsnes corporate irraaponalbllity of a 
magnituds which la undsratatsd In Outrageous Hlseonduet . Tba 
eentant and tone of tba doeuaants daaonatrata tbat Hanvllla 
officers, dlrsctors, and aaployaas — Including soma prasant 
employssa — hald sacrat Information that bad It faaan ravaalad, 
would have prevented the deaths of thousands of psopls. 
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At it* corporate head<iuartara In Denver, Colorado, Hanville 
produced for inapection and copying 5,411 boxes of aaterial. 
Each box is one foot square (12" JC 12"). At Hanville, Hew 
Jersey, the corporation produced for Inapection and copying . 
10,471 boxes. At Waukegan, Illinois, the company produced 
4,692 boxes, and at Loapeo, Callfotmle, the company produced 
122 boxes . 

In addition, fallowing its own inspection of the material 
described in the preceding paragraph, the corporation claimed 
attomey/cllsnt or attorney work product privileges with 
respect to 933 boxes of matexial. Thus, there are 21,619 boxes 
containing documents produced (or claimed as privileged) during 
the insurance and govemment litigation.. Th<e material is 
approximately 4.1 linear miles long. Bach box is astimated to 
hold approximately 1,000 pieces of paper. n>era are, 
tberafora, approximately 32 million piacea of paper. 

(During the couree of both the government and Ineurance 
litigation, Kanvilla requeeted its own production and 
inspection from both the government and the eleven Ineurance 
carriers. These productions rssulted in Msnvllls copying 
approxlmetsly 3S million pisces of paper contained In aither 
govemment or Insurance carrier files. The documente produced 
in the ineurance litigation are subject to e Protective Order, 
and Hanville is not permitted to turn ovsr or to shew thess 
documents to ths Trust. The documents producsd in ths 
govsmment litigation ara also subject to a Froteetive order. 

It is unclear vhetber this latter Order prevents Hanville from 
showing representatives of ths Trust the documents in question, 
and it appears this Order will terminate when the government 
litigation is concluded. Ttie case Is pending on appeal before 
the Federal circuit.) 

Kanville'a counsel believe the govemment'e inspection and 
copying of documents was more coaplete than the inapection and 
copying undertaken by the insurance carriers . ms government 
employ^ fifteen people for six months (plus two full-time 
microfilm proceaeors) to complete Its inapection and copying of 
the material in Denver, Colorado. Thereafter, fifteen 
government representatives spent three months examining and 
copying the material In Wauk^an, Illinois, rinilly, twenty 
government repreaentativee spent elx months inspecting and 
copying the material In Hanville, Hew Jersey. Stated 
differently, the government inspection employed approximately 
seventeen people full-time for over one year. 
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Each page of every Manville docuaent the govomoent 
requested was aicrofilmed. The Manville docuaents copied by 

^gvemineiit ajte oontelned on 042 roHe of BuorofUa" Each 
roll contains approximately 2,500 pages. Thus, there are 
slightly over 1,605,000 pages of material copied by the 
government . 

The insurance carriers inspected essentially the same 
documents the government Inspected. Die insurance carriers 
microfilaed 822 rolls of material. Because these docuaents 
were copied by eleven different insurance carriers, there are 
many duplications, i.e., the Travelers Insurance Company and 
Aetna Casualty microfilaed more or leas the same documents. Of 
course, there is also some duplication between the docuaents 
copied by the government and the documents copied by one or 
more insurance carriers. Among the insurance carriers, the 
Travelers Insurance Company copied the greatest amount of 
^,^,rial' this production totaled approxlaately 220 rolls of 
microfilm. Approximately 2,055,000 pages of material (822 
rolls X approximately 2,500 pages per roll) were microfilmed by 
the insurance carriers. 
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Susan Venlo 

553 Deer Ridge Lane 

Maplewood, MN 55119 

(651)491-8139 

slventofaia.com 


Honorable Tom A. Marino 
Chairman 

Subcommittee on Rcgulatoiy Refonn, Commercial and Antitrust Law 
Committee on the Judiciary 
U.S. House of Representatives 
Washington, DC 20515 


January 30, 2015 


Dear Chairman Marino: 

My name is Susan Vento, and Tm writing to request an opportunity to testify at the 
Subcommittee hearing on the Furtlicring Asbestos Claim Transparency Act (FACT Act). 1 
w'ould like to testify because I have first-hand experience of the ravages of asbestos and the 
vicious harm that this substance has caused many Americans. 

My husband was the late Congressman Bruce F. Ventn who served for almost 24 years in the 
House of Representatives representing Minnesota’s Fourth Congressional District, 

Mesothelioma is an aggressive cancer caused by asbestos exposure. Bruce was exposed as a 
young husband and father while working his way through college. My husband died three days 
after his 60“' birthday in October 2000, just eight and one-half months after the diagnosis. With 
his death, our country lost a hard-working and humble public servant years before his time. 
Bruce’s family lost so much more. 

During the consideration of this legislation in the Judiciary Committee in the last Congress, two 
Ollier women who have been affected by the devastation of asbestos and 1 requested to testify 
about how the legislation would affect people like us. Our request was denied. One of the 
women who requested to testify, Genevieve Casey Bosilevac, unfortunately has passed away. ^ 
She passed in May after courageously battling asbestos disease for five years. She leaves behind 
Uvin boys, 

I understand that Members of Congress need to hear from experts about the asbestos litigation 
and trust systems and how the FACT Act will affect those systems. But you also need to hear 
from asbestos patients and Uicir families who are concerned about this legislation and the well- 
established misconduct by companies over decades that led to catastrophic injuries and suffering 
of millions of American workers, consumers and families. 

T am working with a network of hundreds of asbestos patients and their families from throughout 
the country w'ho oppose the FACT Act. Many of them are too sick to travel. Others do not have 
the resources or the time to come to Washington, DC. We do not see this as a partisan issue, as 
we are both Republicans and Democrats. We see this as a citizens’ rights issue and very much 
want our views heard on the record just as public officials and experts have had an opportunity to 
do. It is on this basis that I respectfully request the opportunity to testify before the Committee 
at the Subcommittee’s upcoming hearing, Mr. Chairman. 
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1 thank you for your consideration. 
Sincerely, 

Susan Vento 


Cc: Members of the Subcommittee on Regulatory Reform, Commereial and Antitrust Law 
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May 20, 2013 


The Honorable Bob Goodlatte, Chairman 
Committee on Are Judiciary 
U.S. House of Representatives 
2138 Rayburn House Office Building 
Washington, DC 20515 

Dear Chairman Goodlatte, 

We are extremely dist^pointed that we were not invited to present testimony at a public 
hearing to express our opposition to H.R. 982, die “Furthering Asbestos Claim Transparency 
Act.” At the March 20^*' mark-up on this bill. Chairman Bachus said, “we are here today to do 
what is right for the victims.” With that said, he then promised us an opportunity to come back 
to Washington D.C. so we could give onr testimony as witnesses at a hearing before his 
Subcommittee. However, this is not what actually occurred. 

Instead of a public heming as originally promised, we were invited to participate in an 
informal and private “information session” that would be closed off to the public and everyone 
else, except sid)Committee members and their staff. We were told that this would be a closed 
door “conversation” that would not be recorded or become part of the official record of the 
legislation. This was insultii^, and disturbingly ironic for a bill with the word “transparency” in 
its title. 


We may not he Washington insiders, but we know the difference between being official 
witnesses and being treated as invisible people who need to be hidden behind closed doors and 
then forgotten. We rejected this offer because we felt it was not a serious effort to ensure that 
our views and those of other asbestos victims - who would be most affected by this one-sided 
legislation - were heard and considered before the bill moves forward. 

To add insult to injury, after a Congressman specifically asked you to give us some 
advance notice when a markup was scheduled so that we couJd be present to witness the debate 
and vote on the bill, we learned last Friday that the bill would be marked up tomorrow. Three 
days is not sufficient notice for us to rearrange our medical treatments and other obligations to 
come to DC. We are bitterly disappointed that the committee plans to proceed to a vote on the 
bill without giving us the opportunity to at least be present when you cast votes to invade our 
privacy at tlie behest of asbestos companies. 

We are three very different women, with three very different lives, and come ffom 
different areas of the country. However, despite these differences, we have one thing in 
common: we are all victims of the asbestos industry’s cover-up of the dangers of asbestos 
expo.sure, which caused one of the worst public health crises in U.S. history, affecting, not just 
our families, but millions of American families, and that still continues to this day. 

Despite these hardships that we’ve faced, we never once considered askii^ Congress for 
some kind of handout or special favor. So, when we learned that the asbestos companies - the 
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very same companies that caused and concealed all of this death and disease - were asking for 
legislation to malce it harder for us and our families to seek justice and easier for them to delay 
our cases and pay out less to the victims, we were outraged. 

Sponsors of the “FACT Act” say that the legislation is needed to stop So-called “double 
dipping” by asbestos victims and pr^erve money in the asbestos trusts for those of us who are 
“deserving.” But Congress hasn’t heard from the people who have to use the process. The only 
way to make sure the bill won’t end up serving asbestos companies at the expense of asbestos 
victims is to hear from the victims themselves. 

We oppose the so-called FACT Act because it does not do a single thing to help us, our 
families, and countless other victims cope with the terrible effects of asbestos disease and death. 

First, the FACT Act forces the asbestos trust funds to reveal on a public database 
personally- identifiable information about asbesto,s victims and their families. This would 
include private work history, asbestos exposure information, the last fom- digits of their social 
security numbers, and even the personal information of children who were exposed at an early 
age. This is offensive. The information on this public registry could be used to deny 
employment, credit, and health, life, and disabiUly insurance. We are also concerned that victims 
would be more vidnerable to identity tliieves, con men, and other types of predators. 

Second, what we heard as “evidence of fraud” at the hearing does not hold water. A 
witness said that an asbestos victim claimed to be 12 years old at the time of exposure, and that 
this was an example of fraud agahist the trust. This is not fraud. Thousands of people were 
exposed to asbestos as children, either from their parents’ dusty work clothes or from 
construction materials that were used at home. Genevieve is one of those people. No one 
disputes that these people have asbestos diseases, and we can’t understand how these claims cm 
be called fraud. This bill treats us and other asbestos victims like criminals rather than iimocent 
victims of coiporate deceit. 

Third, the FACT Act is one-sided. We believe there is a fundamental unfairness to tliis 
bill that allows asbestos companies to continue to demand confidentiality of their settlements and 
hide information about how and when they exposed the public and their workers to asbestos. 

We’ve been told that the asbestos companies want this bill because they are fighting 
among themselves about how much each of them owes to their victims. If this is a fight among 
the very companies who are responsible for killing thousands of Americans, why should the 
legislation place burdens on the victims? And wliy don’t the asbestos companies have to 
disclose anything about their business practices, such as which workplaces and which products 
contained asbestos and when their executives knew about the dangers of asbestos, and what, if 
anything, they did about it? 

So far this committee has been told that this bill vrill, in feet, (1) slow down the 
processing of claims and payments to victims aijd their femilies, (2) expose claimants personally 
identifiable information to the general public, and (3) provide asbestos companies with 
significant new opportunities to slow down and ultimately avoid settling claims with deserving 
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victims. In addition we aiso heard testimony at the hearing that said there are government 
reports that found there is no Systematic fraud in tire trusts. With all of this information and 
evidence available, we can only hope that the members of the Committee will do the right thing 
and oppose the legislation. 

Asbestos victims and oui' fmnilies don’t have time on our side. Every day counts for us. 
Mesothelioma victims are typically racing agdnst the clock to ensure their families aren’t 
burdened with huge medical bills and that they are taken care of. It’s astonishing to us, that, of 
ail the issues Congress could be addressing relating to asbestos, you have chosen one that does 
nothing for victims, but rather one that gives additioiral tools to the asbestos industry to drag out 
these cases and escape accountability. We just can’t understand how that is appropriate policy 
fiom a government that is supposed to serve and protect its citizens. 

We represent thousands of people across the country who are suffering because of 
asbestos exposure. Many of them can't travel hecau.se of their illnesses. Others don't have the 
resources or the time to come all the way to Washington. But each and every one of tliem 
opposes any legislation that wuld make life more difficult for asbestos victims. We plan to 
send to the Judiciary Committee profiles of some of these victims and statements by others 
expressir^ the reasons they oppose this bill. Our campaign is growing. We are determined to 
stop any legislation that places the interests of the asbestos industry above the rights of innocent 
victims. 


Sincerely, 


Susan Vento 

Widow of Rep. Bruce Vento (D-MN), Mesothelioma Victim 
Maplewood, Minnesota 

Genevieve Casey Bosilevac 
Mesothelioma Victim 
Omaha, Nebraska 

Judy Van Ness 

Widow of Dickie Vann Ness, Mesothelioma Victim 
Richmond, Virginia 


Cc: Members of the House Judiciary Committee 


Enciosure-s 
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MILITARY ORDER OF THE PURPLE HEART 

CHARTERED BY CONGRESS 


NATIONAL HEADQUARTERS 
S413-B BACKLKKROAD 
SPRiNGfiELO. VA 22151-3990 
(7011642-6360 (703)642.1841 


February 4. 2015 


The Honorable John Boehner 
Speaker 

U S. House of Representatives 
H-232 U.S. Capitol Building 
Washington, DC 20515 

The Honorable Nancy Pelosi 
Minority Leader 
U.S. House of Representatives 
H-204 U.S. Capitol Building 
Washington. DC 20615 

The Honorable Kevin McCarthy 
Majority Leader 
U.S. House of Representatives 
3'03 Cannon House Office Building 
Washington. DC 20515 

The Honorable Steny Hoyer 
Minority Whip 

U.S. House of Representatives 
1705 Longwonh House Office Building 
Washington, DC 20515 


Dear Speaker Boehner, Minority Leader Pelosi, Majority Leader McCarthy and Minority Whip Hoyer, 

I am writing today on behalf of the Military Order of the Purple Heart. U.S.A. in opposition to H.R. 526, 
the Furthering Asbestos Claims Transparency (FACT) Act of 2015. The FACT Act adds insult to 
injury for veterans and their Emilies at a time when they are suffering from the devastating effects of 
asbestos exposure- 

Unfortunately. it is no secret that many of those who have served m the military have suffered greatly 
from exposure to asbestos during their time In uniform, and again in the civifian workforce While on 
active duty, many service members were exposed to asbestos at military Installations, shipyards, and 
housing. In addition, many modes of military transportation tike ships, tanks, automobiles and aircraft 
often relied heavily on asbestos-containing products, with asbestos commonly used In electric wiring 
insulation, brake pads and clutch pads on jeeps, tanks and airplanes After dieir service and returning 
home from defending our country, many veterans chose careers In the trades, shipyards, 
manufacturing and foundries, where they were also exposed to asbestos containing products. After a 
lifetime of repeated exposure, the reality Is that although veterans represent only 8% of the 
nation’s population, they comprise an aatonlahtno 30% of all known meeothelloma deaths that 
have occurred in this country .^** 

Despite what the proponents of this bill claim, the FACT Act was written to benefit asbestos 
corporations and their insurers, not their victims. This bill would delay cc^pensation to veterans and 
their families suffenng from the effects of asbestos exposure Delaying justice for any veteran 
suffering from the fatal effects of these diseases is offensive to our brave men and women In uniform 


u)M(/iwry.ccm (www.mnitary.coni/benefiis/vcicran-benents/asbestos-snd-the-miiitary-history- 
4xpo5ure-assistanceJitmI} 

EXCLUSIVELY FOR COMBAT WOUNDED VETERANS 
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In addition, (tie FACT Act violates veterans’ privacy by forcing the asbestos trusts to publically expose 
veterans' personally idenlifiabie information. This bill unnecessarily intrudes upon all asbestos victims 
and their families' privacy, including our veterans who have fought bravely to defend our country. 

The Military Order of the Purple Heart firmly believes that H.R. 526 is unnecessary, unfair, and only 
benefits the asbestos industry rather than our veterans who proudly served their country and were 
unknowingiy exposed to this deadly substance 

I respectfully call upon Congress to stand with the Military Order of the Purple Heart, U.SA and our 
veterans in opposing H.R. 526. 

Thank you, 


J. PalnckiLittle 
Nalionai Commander 


EXCLUSIVELY FOR COMBAT WOUNDED VETERANS 
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iMfi 

;isbestos Disease /IwareiiMs Oiganization" 

Voice of the Victims 



Febniary 4, 2015 

The Honotablc Bob Goodkrte, Chajjiniaii 
US House Committee on the Judiciary 
2138 Rayburn House Office Bldg. 

Washington, DC 20515 

The Honorable John Conyers, Jr., Ranking Member 
US House Committee on die Judiciary 
2138 Rayburn House Office Bldg. 

Washington, DC 20515 


Re; Opposition to the Furthering Asbestos Claifn Transparency Act of 2015 (HR 526) 

Dear Chairman Goodlatte and Ranking Member Conyers: 

As both a mesothelioma widow and the President and Co-Founder of the Asbestos Disease Awareness 
Organization, I respectfully write to express my strong opposition to the Furthermg Asbestos Claim 
Transparency (FA Cl") Act of 201 5, HR 526. 

Asbestos is a known human carcinogen chat causes deadly canccnxis diseases. Asbestos-related diseases kill at least 
10,000 Americans every year. Yet, it remains a major public health hazard that severely affects too many American 
families. Notwithstanding these lethal exposures, die 2014 U.S. Geological Survey World Report confirmed that 
although Asbestos has not been mined in the United States since 2002, the U.S coniinues to import Asbestos to 
“meet manufacturing needs.”^ 

These same manufacturing interests who for years hid the dangers of their lethal Asbestos products, ate now asking 
Congress — under the guise of ttaiisparenc)' — to impose new dmc and cost-consuming requirements on the asbestos 
trusts, grant asbestos defendants new tights to inftingp upon victims^ privacy, and operate the trusts in a manner 
that will unduly burden asbestos victims and their families, without justification. 1 oppose the bill not only because 
it is both fundamentally unfair and discriminatory toward asbestos cancer victims, but because it is entirely one- 
sided, and seeks absolutely nothing in the way of increased transparency from the same industry diat caused the 
largest man-made disaster in human history, and covered it up for years. 

There is no justification, for exposing families to the addiuooal burdens set forth in HR 526. Information needed to 
verify tlic health of the trusts is already publicly available in a way that protects the privacy of the victims of asbestos 


' U.S. Geological Survey, Mineral Commodity Summaries, February 2014 (available at: 
httn’7/mmcTals.usas.go\7)ninernls/pubB/c&mmodiWasbestos^mcs-2014-asb>s .pdfi 

Asbestos Disease Awareness Otgai^ation is a registeied 501(c) (3) nonprofit volunteer or^junmiion 
"Unitfd for Asbestei Disease Avaretttsr, BihicatioM, Aiveeaty, and Communi^" 

1525 Aviadon BoviIcvurJ, Suite 318 ' Kedoudo Beach California 90278 -310.251.7477 
Mcww.AsbcstosDiseisieA-waninesa.oig 



148 


disease and their families. And crusts established by asbestos companies undergoing reorganization effectively 
compensate current and future asbestos victims while allowing business operations to continue. Trusts are designed 
to decrease litigation and costs, yet the proposed reporting lequircmeats contained in the FACT Act wotk contrary 
to that very purpose. Instead, the FACT Act grants asbestos companies the right to require from the trusts any 
information they choose, at any time, and for practically any reason. The resulting delay in compensation will 
gravely impact patients' pursuit of medical care, negative^ affects all victims of asbestos exposure, and effectively 
limits the justice they deserve. Accordingly, 1 am strongly opposed to the FACT Act, which creates even greater 
burdens for patients and families to overcome during an already extremely difficult time. 


1 am extremely disappointed that recent Congressional lcgislarK'’e efforts have focused on ways to limit the litigation 
designed to compensate victims, when the most obvious way to limit the impact of asbestos exposure is through 
increased public awareness of the dangers posed, and prevention. Americans need legislation that will stop the 
continued import of asbestos into our country, and prevent the continued expanse of environmental and 
occupational asbestos-related diseases. As consumers and wodeers, Americans deserve transparency to prevent 
exposure to asbestos, not to penalize victims. 


More than 30 Americans die each day from a preventable asbestos-caused disease. On behalf of the American 
citizens, we urge you to take the time to hear from die victims of asbestos exposure and consider legislation that will 
protect public health, ^i6fjlegislation designed only to delay and deny justice for victims of asbestos exposure. 

Sincerely, 




President and OstEotmder, Asbestos Disease Awareness Organization 


Asbestos Disease Awareness Organization is a registered 501(c) (3) nonproHt volunteer organization 
"Unifed for Asbaftos Uijtase Atyartaess, Edi/eati«a, Adfseatj, and CsvntHpity" 

1525 AviaQLin Boulevard, Suite 318 ' Redundo Beach 'Califuiruit -90278 - 310 . 251.7477 
v/ww.AsbestosDiscascAwareness.nig 



149 


AMERICAN FEDERATION OF LABOR AND CONGRESS OF INDUSTRIAL ORGANIZATIONS 



ei5 BMGRom smei. N-V*. > WBMnQton, 20000 • (202) n7>Mioo • 

LEGISLATIVEALERT 


EXECUTIVE CCUEOL 


rebruarN’3, 2015 


Dear Repiesentalive: 

I am wrrting to express the strong opposition of the AKL-CIO to H.R. 526, the “Furthering 
Asbestos Claim Transparency Act” (FACT Act). This legislation would invade the privacy of asbestos 
victims by posting personal exposure and medical information online and create new barriers to victims 
receiving compensation for their asbestos diseases. The AFL-CIO urges you to oppose this harmful bill. 

Decades of uncontrolled use of asbestos, even ancr its hazards were known, have resulted in a 
legacy of disea.se and death. Hundreds of thousands of workers and family members have suffered or died 
of asbestos-related cancers and lung disease, and the toll continues, hach year an estimated 10,000 people 
in the United States arc expected to die from asbestos related diseases. 

Asbestos victims have faced huge barriers and obstacles to receiving compensation for their 
diseases. Major asbestos producers refused to accept responsibility and most declared bankruptcy in an 
attempt to limit their future liability. In 1994 Congress passed special legislation that allowed the asbestos 
companies to set up bankruptcy trusts to compensate asbestos victims and rvorgani/c under the 
bankruptcy law. But these trusts don't have adequate funding to provide Just compensation, and according 
to a 2010 RAND study, the median payment across the trusts Is only 25 percent of the claim’s value. With 
compensation Ifom these trusts so limited, asbestos victims have sought redress from the manufacturers of 
other asbestos products to which they were exposed. 

The AFL-CIO is well aware that the system for compensating asbestos disease victims has had its 
sliare of problems, with victims facing delays and inadequate compensation and too much money being 
spent on defendant and plaintitFIawycrs. We have spent years of effort trying to seek solutions to make 
the asbestos compensation system fairer and mote effective. But H.R. 526 does nothing to improve 
compensation for asbestos victims and would in fact make the situation even worse. In our view, the bill is 
simply an effort by asbestos manufacturcrs who still are subject to asbestos lawsuits to avoid liability for 
diseases caused by exposure to their products. 

H.R. 526 would require pcisonally identifiable exposure histories and disease information for each 
asbestos victim filing a claim with an asbestos trust, and related payment information, to be posted on a 
public docket. This public posting is on extreme invasion of privacy. It would give unfettered access to 
employers, insurance companies, workers compensation carriers and others who could use this 
information for any purpose including blacklisting workers from employment and fighting compensation 
claims. 
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The bill would also require asbestos trusts to provide on demand to asbestos defendants and 
litigants any information related to payments made by and claims filed with the trusts. This would place 
unnecessary and added burdens on the trusts delaying much-needed compensation for asbestos victims. 
Such a provision allows asbestos defendants to bypass the established rules of discovery in the civil justice 
system, and provides broad unrestricted access to personal information with no limitations on its use. 

Congress should behclp'mg the hundreds of thousands of individuals who ate suffering from 
disabling and deadly a-sbestos diseases, not further victimizing them by invading their privacy and 
subjecting them to potential blacklisting and discrimination. The AFL-CIO .strongly urges you to oppose 
H.R. 526. 

Sincerely, ^ 

UiLf 

William Samuel, Director 
Government Affairs Department 

BS/PS/lkr 
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February 4,2015 

Dear Representative: 

On behalf of the 1 .6 million members of the American Federation of State, 
County and Municipal Employees (AI^CME), I am writing with respect to 
Wednesday’s hearing on tte Furthering Asbestos Claims Transparency Act (H.R 
526). 

H.R. 526 would impose additional obstacles to asbestos victims who are 
already experiencing difficulties receiving just compensation for their asbestos-related 
conditions. Moreover, it would auelly invade the privacy of asbestos victims by 
making their personal exposure and medical infonnation publicly available. 

AFSCME members are employed in thousands of buildings across the country 
where asbestos is present and poses a ri^ of exposure on a daily basis. AFSCME has 
woriced to ensure that adequate plans are in place to remove or inanage asbestos by 
appropriately qualified personnel. These plans include informing workers of the 
location of asb^tos hazards, training and equipping building service workers, 
establishing medical screenings to identify members and retirees vrith asbestos-related 
disease and assisting AFSCME members and retirees with asbestos-related claims. 

AFSCME members and oriier citizens who are victims of asbestos exposure 
fece countless impediments in their efforts to receive adequate compensation for 
asbestos-related diseases. In 19^, Congress required asb^os companies to establish 
bankruptcy tntsts to compensate asbestos victims, but a lack of funding has prevented 
vicdms from receiving fair and needed compensation. As a result, asbestos victims 
have turned directly to the manu&ctuieis of asbestos products for badly needed relief. 

H.R. 526 would do ncrthing to provide relief to asbestos victims. Instead, it 
would create new impediments for victims. Those with an exposure history would 
^ have their medical information made available to the public once a claim is filed with 
a trust. Insurance companies, potential employers and others would have access to 
their private medical information. This punitive measure would discourage victims 
; from making a legitimate claim for compensation. In addition, the bill allows asbestos 
defendaiUs and litigants to demand infonnatiofl from foe trusts on claims that are filed 
and payments that are made to victims. The bill violates the privacy rights of victims 
and provides no limitations on how this information can be u^. 


American Federation of State, County and Municipal Employees, AFL-CIO 

TEL pOl) 4».i000 FAX<3Ci2)429>l39l TDD<:02)«S9.«444 L Somi.NV>( 
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H.R. 526 does nothing to help asbestos victims and their families to overcome decades of 
uniegulated asbestos use that has resulted in ths death and illness of hundreds of thousands of 
people in this country. Asbestos victims should zwt be victimized again with more obstacles and 
by a gross violation of their medical privacy. 


Sincerely^ 

Scott Frey 

Director of Federal Govemment Affairs 


SF:BCjf 
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PUBLICCITIZEN 


215 Pennsylvanpa Avenue. SE • Wasiiinglon. O.C. 20003 • 202/546-4986 • w«iw,c<tljen ocg 


February 4, 2015 


U.S. House of Representatives Judiciary Committee 
Subcommittee on Regulatory Reform, Commercial and Antitrust LaiM 


Dear committee members, 

On behalf of Public Citizen's more than 350,000 members and supporters, we strongly urge you 
to oppose H.R. 526, the Furthering Asbestos Claim Transparency Act (FACT Act). 

The FACT Act invades the privacy of asbestos disease victims and will have the effect of delaying 
compensation for those suffering with lethal diseases like mesothelioma. Congress should act 
to protect these victims instead of opening the door for the asbestos industry to further escape 
accountability for poisoning the public and exposing trust claimants to scams. Identity theft, 
and other privacy violations. 

The dangerous product asbestos was once ubiquitous as an insulation and flame retardant in 
buildings, homes and workplaces like naval vessels. The frightening reality is that an unknown 
amount of the cancer-causing substance is still present in our surroundings, but the asbestos 
industry does not have to disclose where and when it was and is being used. 

The Centers for Disease Control and Prevention report that roughly 3,000 people continue to 
die from mesothelioma and asbestosis every year and some experts estimate the death toll is 
as high as 10,000 people per year when other types of asbestos- linked diseases and cancers are 
included. 

Instead of helping these victims, H.R. 526 would put unworkable burdens on claims trusts. For 
example, the bill would impose a requirement for victims to respond to any and all corporate 
defendants' information requests. Such a requirement would have the effect of slowing or 
virtually stopping the ability of trusts to provide compensation for victims. Since patients 
diagnosed with fatal asbestos-caused diseases like mesothelioma have very-short expected 
lifespans, a delay in justice could leave victims' next of kin struggling to pay medical and funeral 
bills. 
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The FACT Act does nothing to improve the lives of those facing an asbestos death sentence 
through no fault of their own. The bill instead adds insult to injury and inexcusably invades the 
privacy of victims by requiring public disclosure of personal claim information, including 
portions of their social security numbers, opening the door to identity theft and possible 
discrimination. 

The real outrage is the double oppression of asbestos victims, and the real need for 
transparency is disclosure of past and ongoing asbestos exposures. Please oppose H.R. S26. 

Sincerely, 

Lisa Gilbert Susan Harley 

Director Deputy Director 

Public Citizen's Congress Watch division Public Citizen's Congress Watch division 
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EWG Action Fund: FACT Act Favors Asbestos Industry Over 
Justice, Public Health 

Would waste assets meant to help victims, invade privacy and delay compensation 

Contact: Sara Sciamniaccn 
(202) 667-6982 
ssciannnaccniSewy org 
FOR IMmO/ATF RHt.FASF. 

Wll)MMX\r. l.iM m .'.V Jdl: 

WASHINGTON — Legislation re-introduced by Rep Blake Harenthold. R-Texas. would place new 
burdens on asbestos bankruptcy trusts, slowing compensation to victims suffering frain fatal 
asbestos-related diseases such as mesothelioma. EWG Action Fund said today 

The FiirihenitK Asbesms Chtm Trani/xirency Aci (HR 526). or FACT Act. would specifically 
re<|uire the bankruptcy trusts to issue quarterly reports di.sclosing detailed information about 
individuals seeking compensation, resulting in significant delays and unnecessary burdens for 
victims 

EW'G Action Fund Executive Director Heather Wlnte said 

'/he l AC'/'Aci siii>i>oris the (obe.ow.v iiKlusny '.t cnjiinuji. /Kmi.tiw v/rore.iy to run out /he clock on 
cjloris by riciimt o/a.sbe.nos-ivliiicJ Jiseaxc to get /i/.vr/ce hcfoic they Jic. Siipi>orier, of the hill 
iiv.vtrr r/iiH it '.V inifihicil to help vtcimi.t. I'hai coiihin l he further from the truth, given that it '.t htickctl 
hv the same ititcre.sis that hul the lethal dangers of asbestos for Jecadcs 

IJ asbestos eontiKintes truly care about Itvnsixireney. they need to come clean about u liere a.sbestos 
is still being ttiiporied. used and stored the chtlliiig realtty ts that asbestos is still esx’ri H here boih 
leihal and legal III llie I hilled Stales 

IVe urge lawtuakcrs lo do the right tiling and re/eci the FACT Act 

As EWG Action Fund documented in its groundbreaking investigation ".Asbestos: riiink AEaiii.” 
thousands of Americans die each year from asbestos-related diseases In addition lo lung cancer and 
other illnesses. e.Nposure to asbestos causes mesothelioma, an extremely painful and fatal cancer that 
attacks the lining of the lungs, stomach and other organs Mesothelioma requires expensive medical 
treatment and often kills sufferers within months of being diagnosed 

EWG Action Fund is a 501(cH4) organization that is a separate sister organization of the 
Environmental Working Group The mission of EWG Action Fund is lo protect heallli and the 
environment by educating the public and lobbying on a wide range of environmcnta] issues 
CKmations to EWG Action Fund are not tax-deductible 



156 


Asbestos Patients and their Families Say 
“Listen to Us” 

Oppose H.R. 526, the So-Called “FACT Act” 

February 4, 2015 


Deal' Representative, 

We write to express our strong opposition to the misnamed “Furthering Asbestos Claim 
Transparency Acf’ (tlie FACT Act, H.R. 526). The bill’s sponsors claim that the legislation will 
“increase relief for victims of asbestos." We are asbestos patients and family members from 
across the United States, Republicans and Democrats, and we know the legi.slation would do just 
the opposite - it will make it harder for victims to seek justice and easier for asbestos companies 
to delay cases and pay out less to victims. 

In the name of “transparency,” the FACT Act would force victims seeking any compensation 
from a private asbestos trust fund to reveal on a public web site private information including the 
last four digits of our Social Security numbers, and personal information about our families and 
kids. At the same time, the bill contains no requirements for transparency from the asbestos 
industry, whiclr concealed tire dangers of asbestos exposure for decades, causing one of the -worst 
public health crises in U.S. history, affecting not just our families, but millions of American 
families, and that still continues to tliis day. 

During consideration of the FACT Act in the last Congress, three membem of our group traveled 
to Washington, DC to advocate against the legislation. They repeatedly requested to have an 
opportunity to testify before the .Tudiciary Committee so that the voices of the people who are 
most affected by tills bill would be heard. They were turned down each time. And again this 
year, the Committee leadership refused to allow a victim to testify. 

These are the stories of the women who were shut out by the F.ACT Act supporters: 

Susan Vento is the widow of the late Congressman Bruce Vento, who served for over 20 years in 
the House of Representatives representing Minnesota’s Fourth Congressional District, He died 
from mesothelioma in 2000 within eight months of being diagnosed. Bruce was exposed 
thi'ougli his work as a laborer years before he became involved in public life. He told his 
constituency about bis diagnosis in early February 2000 when he announced ■v.'hy he ■would not 
run for re-election. Bruce died later that year, thi-ee days after his 60tli birthday. With his death, 
our country' lost a dedicated and humble public servant years before his time. Sue lost her best 
friend and so much more. 
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Judy Van Ness is a lifelong Republican from Richmond, Virginia. Judy’s husband Richard was 
diagnosed with mesothelioma in August 2011. On August 30, 2012, Richard passed away. He 
was only 62 years old. Richard and Judy were married for 25 years and have one son named 
Anthony. Ricliai'd served his country proudly on the U.S.S. Charles R. Ware and as a result was 
exposed to asbestos. Then later, he worked as a union pipefitter for 3 5 years in his hometown of 
Richmond, Virginia. He finally retired on September 2009 after working hard all his life. He had 
been retired for only two years w'hen they found the cancer. Judy and Richard should have had so 
many more years together. 

The third member of the group was Genevieve Casey Bosilevac. Genevieve was diagnosed with 
mesothelioma in 2009 a few days before her 48th birthday. Genevieve tragically passed away 
last year. In 20 1 3, she wrote this: 

“1 have six year old twin boys. Mesothelioma is one of the W'orst kinds of cancer you can 
get. I got sick because someone else decided to use asbestos in their automotive products 
- gaskets, brakes, clutches. I worked in my family’s business. It was an automotive 
painting business. It was my job to make deliveries to the clients, the mechanics and auto 
body shops and the like. That’s how they say 1 was exposed to asbestos. That, and the 
remodeling work niy parents did on our family home. 1 fight hard for my life every day. 

1 do it for my husband and those two little boys. 1 don’t understand why the asbestos 
industry feels the need to expose my family's information on a web site for the world to 
see. The companies responsible for ray illne.ss already have that information because I 
had to give it to them to receive any compensation for my medical bills, 1 wish I could be 
in Washington for the vote on tire FACT Act, but I am too ill to travel.” 

Sue, Judy, Genevieve and the rest of the signatories on this letter represent thousands of people 
across tlie country who are suffering because of asbestos exposure. Some of us plan to attend 
the FACT Act hearing on Febnaaiy 4th, But most of us can’t travel because of our illnesses. 
Others don't have the resources or the time to come all the way to Washington. But each and 
every one of us opposes any legislation that would make life mote difficult for asbestos victims. 

The FACT Act forces private asbestos trust funds to reveal on a public database personally- 
identifiablc information about asbestos victims and their families. This would include private 
work history, asbestos exposure information, the last four digits of their social security numbers, 
and even the personal information of children who were exposed at an early age. This is 
offensive. The information on this public registry could be used to deny employment, credit, and 
health, life, and disability insurance. We are also concerned lliat victims would be more 
vulnerable to identity thieves, con men, and other types of predators. 

We have heard that the FACT Act is needed because of an epidemic of fraud against the asbestos 
trusts. But the evidence doesn’t support this claim. This bill treats us and other asbestos victims 
like criminals ratlier than innocent victims of corporate deceit. 
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The FACT Act is also completely one-sided. It requires so-called transparency from asbestos 
victims but it allows asbestos compaiiics to continue to demand confidentiality of their 
settlements and hide iiifonnation about how and- when they e.vposed the public and their workers 
to asbestos. How can asbestos companies claim they want transparency^ after they spent 
decades covering up the dangers of asbestos while we and oitr family members were 
unknowingly exposed to this deadly toxin? 

Asbestos victims aitd our families don't have time on our side. Every day counts for us. 
Mesothelioma victims are typically racing against the clock to ensure their families aren't 
burdened with huge medical bills and tliat they are taken care of. It's astonishing to us, that, of 
all die issues Congress could be addressing relating to asbestos, you have chosen one that does 
nothing for victims, but rather one that gives additional tools to the asbestos industiy to drag out 
diese cases and escape accountability. 

We are the real people who matter in this debate, and yet the supporters of the FACT Act would 
not allow any of us to testify . We may have been shut out of the hearings, but we will not be 
silenced. We are determined to stop any legislation that places the interests of the asbestos 
industry above the rights of innocent victims. The U.S. Congress should honor all veterans and 
hard-working Americans. Please vote no. 

Sincerely, 

Susan Vento 

Widow of Rep. Bruce Vento (D-MN), Mesothelioma Victim 
Maplewood, Mimtesota 

Judy Van Ness 

Widow of Richard Van Ness, Veteran and Mesothelioma Victim 
Richmond, Virginia 

George and Christine Dreith 

George Dreith is a Mesothelioma Patient 

Godfrey, Illinois 

Loring and Mary Jane Williams 

Mary Jane Williams is a Mesothelioma Patient 

Springfield, Ohio 

Ginger and Jairod Horton 

Ginger Horton is a Mesothelioma Patient 

Candler, North Carolina 
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Jill Cagle 

Widow of Robert Cagle, Mesothelioma Victim 
Pekin, Illinois 

Jill Waite 

Daughter of Bruce Waite, Deceased Mesothelioma Victim 
Ontario, Ohio 

Latonyta Manuel 

Widow of Andrew Manuel Jr., Mesothelioma Victim 
Canton, Michigan 

Judy Duncan 
Widow of Car! Duncan 
Lynchburg, Virginia 
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W Grant Str^;' Suite '1700 DoUglas''A.Omp1)e]rva^@camIev;^ 

PEttsburgh,PA 15219-2399 
Telephone: 412-261-Q3IQ 
Facsimile; 412-261-5066 


Campbell & Levine, LLC 

Attorneys at Law 

January 30, 2015 


The Honorable Bob Goodlatte 
Chair, House Judiciary Committee 
2309 Rayburn House Office Building 
Washington, DC 20515 


The Honorable John Conyers, Jr. 

Ranking Member, House Judiciary Committee 
2426 Rayburn House Office Building 
Washington, DC 20515 


The Honorable Tom Marino 
Chair, Subcommittee on Regulatory Reform, 
Commercial and Antitrust I-aw 
410 Cannon House Office Building 
Washington, DC 20515 

The Honorable Hank Johnson 
RMiking Member, Subcommittee on Regulatory 
Refomi, Commercial and Antitrust Law 
2240 Rayburn House Office Building 
Washington, DC 20515 


Re; Furthering Asbestos Claims Transparency f“FACT*’~l Act of 2015 
Dear Committee Members: 


A bill has been introduced in the House of Representatives titled the Furthering Asbestos 
Claims Transparency (“FACT’) Act of 2015, or H.R. 526, as an amendment to Section 524(g) of the 
Banlcruptoy Code, The bill would negatively impact the numerous private settlement trusts 
established and funded by various companies to assume and pay their liability for asbestos disease 
claims, which facilitated dieir reorganizations under chapter 1 1 of the Bankruptcy Code. The trusts 
named hereafter, represented by our firm, understand that a subcommittee of the House Judiciary 
Committee is conducting hearings on the bill, and submit the following In support of their request 
that the bill be reported out unfavorably: the Owens Coming/Fibreboard Asbestos Personal Injury 
Trust; the United States Gypsum Asbestos Personal Injury Settlement Trust; the Babcock & Wilcox 
Company Asbestos Personal Injury Trust; and the Federal-Mogul Asbestos Personal Injury Trust. 

T. Function of the Trusts 

The single most positive development in the management of corporate asbestos liability and 
the payment of asbestos disease victims in the United States has been the utilization of settlement 
trusts in conjunction with the reorganization and discharge provisions of the Bankruptcy Code, 
specifically section 524(g). This development has allowed any number of major American 
employers - including Owens Coming, United States Gypsum, Babcock & Wilcox, and Federal- 
Mogul - to establish and fund trusts for the benefit of asbestos disease victims, in exchange for a 
court-ordered discharge from any further liability for both present and future asbestos-related claims. 
The result has been not only the continuing employment of the tens of thousands of Americans 
employed by these companies as well as the continuing operation of them as solvent businesses, but 
also the free-market establishment of a privately funded, cost-efficient, expedited process for 
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compensating American workers and their families, victimized by the disabling diseases - often fatal 
- that are caused by exposure to asbestos. 

Contrary to a common misconception, asbestos settlement trusts are not created or 
established under the Bankruptcy Code. Asbestos settlement trusts, just like the reorganized 
companies that emerge from bankruptcy, are legal entities organized and regulated under state law,' 
and are governed by a w'ell-established body of state law and procedure. The trusts are funded 
entirely by contributions from the reorganized business. No government funding is provided to 
them. There is no requirement that the trusts operate cither for the benefit of solvent third-party 
defendants in the tort system or for the benefit of other trusts. The trusts operate solely for the 
benefit of their beneficiaries, the holders of present and future asbestos disease claims. 

II. The Bill Does Not Protect Asbestos Disease Victims 

The bill does not, in any way, protect the trusts’ beneficiaries. On the contrary, it imposes 
costly and time consuming requirements on tire trusts to provide, quarterly and on demand, extensive 
and confidential personal information about trust claimants to third-party litigants, thus shifting 
discovery-related costs from the actual litigants onto the trusts. The bill will unduly and 
unnecessarily increase the trusts’ administrative burdens and will inevitably lead to higher non- 
reimbursable costs, and delays in the processing of claims and payments to holders of asbestos 
claims. The bill does not protect the trusts or their beneficiaries, it burdens them. 

in. The Trusts and Their Beneficiaries Would Bear the Economic Burden 
Associated with Quarterly Reports and Resnonaes to Requests 

Under Section 2 of the bill, a new Section g(A) would be added to Section 524(g) of the 
Bankruptcy Code, which would require asbestos settlement trusts described in Section 524(g) of the 
Bankruptcy Code to publicly report certain information at the trusts’ expense. Section 8(A) would 
require that each trust file with the bankruptcy court, not later than 60 days after the end of each 
quarter, a public report that . with respect to such quarter - (i) describes each demand the trust 
received from, including the name and exposure history of, a claimant and the basis for any payment 
from the trust made to such claimant.. However, a tru.st could not provide such a report by simply 
providing information taken from the claim form or pre-set data fields, because informed judgment 
by an individual claims reviewer (as opposed to simple electronic copying) would be required, 
insofar as neither “exposure history” nor the “basis for payment” appears in pre-set data fields. 

With respect to exposure, different trusts require different exposuredetails to be provided on 
the face of their respective claim form, and we are aware of no trust that requires a complete asbestos 
exposure history in order to qualify a claim for payment, since they are paying just a “several share” 
of the claimant’s damages. In many cases, the relevant exposure information can only be gleaned 
from a review of the supporting documents submitted with the claim form. In some cases, the 
relevant exposure field may simply contain the words “See Attached.” In order to comply with 
Section 8(A), the trusts would need to report exposure history based on both the face of the claim 


* See, e.g., United States Gypsum Asbestos Personal Injury Settlement Trust Agreement §1.1 (noting that the trust is 
created as a statutory trust under Chapter 3S of title 12 of the Delaware Code and referencing the filing ofa 
Certificate of Trust with die Delaware Secretary of State). First Amended Chapter 1 1 Plan of Reorganization of 
USG Corporation and Its Debtor Subsidiaries, In Re: USG Corporation, Case No. 01-2094 (Bankr. D.Dcl. May 5, 
2006), Dkt. No. 10810 (Exhibit I.A.18), 
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form and the supporting and supplemental documentation submitted with the claim form, and the 
burden on the trusts would be quite significant. An experienced claims reviewer would need to 
prepare a special analysis of the exposure history for submission with the report for each specific 
claim, and we estimate it would take, on average, no less than 15 minutes to prepare such an 
analysis. ^ 

With respect to the payment of claims, an experienced claims manager would need to 
prepare a statement as to the basis for payments on a claim-by-claim basis, because preparing a 
nan-ative for the basis for payment is not part of the normal claims processing system. We estimate 
it would take approximately 30 minutes for an experienced manager to prepare such a statement for 
each claimant, assuming both the exposure and the medical basis for the payment is to he described, 
which is what the bill appears to contemplate. Assuming a trust received 10,000 claims per quarter 
on average and paid 5,000 claims per quarter on average, the preparation of this type of narrative and 
the preparation of the exposure reports described in the prior paragraph would necessitate 
experienced managers and claims reviewers spending an aggregate of 20,000 hours per year on these 
aspects of a trust’s compliance with the bill. Under the provisions of the bill, the trusts would bear 
the ultimate economic burden associated with preparing these quarterly reports. 

The bill would also add a new Section 8(B) to Section 524(g) of the Bankruptcy Code. The 
language of proposed Section 8(B) is so broad that we are unable to provide any estimate as to the 
cost and time associated witli responding to requests under the provision. Clearly, each response 
would be formulated on a request-by-request basis and on a olaimant-by-claimant basis. Section 8(B) 
provides that if any party to any action in law or equity concerning liability for asbestos exposure 
makes a written request to a trust, the trust must “.. . provide in a timely manner any information 
related to payment from, and demands for payment from, such trust..,.” This broadly drafted 
provision could arguably require a trust to provide information regarding every claim that it has ever 
received to multiple parties, with each request being unique in some manner, an unimaginable 
burden. This is especially likely where the requesting party is confronted with the issue of its own 
insolvency and requests the information in an effort to eliminate or minimize the amount of its own 
alleged liability. The preparation of such reports would necessitate substantial due diligence, and the 
issue of "reasonable cost” would surely become tlie subject of time-consuming material disputes, 
over and over again. ^ 

IV. The Bill is Not Necessary: Information is Available Already 

The plan documents in asbestos-related bankruptcy cases require that the trustees of the 
asbe.sto.s settlement trusts submit annual reports and account to the Bankruptcy Court that confirmed 
the plan. These reporting requirements are not mandated by Section 524(g) or any other provision of 
the Bankruptcy Code, but are included in the plan documents to ensure that the trusts remain subject 
to the continuing jurisdiction and superv'ision of the bankruptcy coiurt, and thus are qualified 
settlement funds for tax purposes. '' 


’ The time estimates contained in this letter are based on discussions with the managers of a facility that processes 
trust claims, 

’ Section 8(B) provides teat a trust may seek payment for any “reasonable cost” incurred by the trust in complying 
with a Section 8(B) information request 
’See Treas. Reg. §I.468D-1 (1993) 
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Accordingly, substantial Enfbrmation regarding the trusts Is already published, The annual 
reports which the trusts file with their respective Bankruptcy Courts are available to the public 
online. The GAO found that each of the 47 asbestos trust annual financial reports for 2009 and 2010 
that it reviewed included not only the total amount of payments made by the trusts, but also, in most 
cases, the total number of claims received and paid. The annual reports typically include audited 
financial statements and summaries of claim disposition. The summaries include: (1) the number of 
claims and dollar amounts paid; (ii) a breakout between malignant claims and non-nialignant claims; 
and (iii) the trust's current payment percentage. Moreover, the trusts’ websites not only contain their 
court-approved Trust Distribution Procedures, which disclose the scheduled values paid by disease 
category, but also contain in most cases an identification of the products and sites that they recognize 
as giving rise to bona-fide exposure evidence in support of claims against that trust. Thus, solvent 
defendants who obtain a work history from a plaintiff can easily use Uiis information to determine 
whether that plaintiff would have a trust claim and, if so, its approximate value. 

The trust documents approved by the District and Bankruptcy Courts for use by the asbestos 
trusts expressly provide that information about claims must be treated as confidential and not be 
released unless either: (i) the claimant consents or (ii) the trust is served with a valid subpoena. 

Such a confidentiality provision is not unusual; it mirrors the practice that is followed by solvent 
defendants in the tort system with regard to their own settlements and settlement negotiations. In 
any case, the GAO found in ite most recent report that litigants in the tort system can readily obtain 
infonnation from the trusts regarding claimants, such as their exposure to a particular company’s 
asbestos-containing products, pursuant to a court-issued subpoena. Moreover, defendants can 
routinely obtain such information directly from the claimants themselves in discoveiy, 

V. Conclusion 

The bill is both unnecessary and bad policy. Rather than protecting the trusts and the victims 
of asbestos exposure, the bill burdens the victims with a loss of confidentiality and burdens the trusts 
with costly administrative obligations, solely for the benefit of solvent asbestos defendants. If full 
transparency were the true goal of this bill, the provisions of the bill would not be limited to 
burdening die trusts with compliance, they would also require the solvent asbestos defendants to 
make their asbestos-related claim and payment infonnation publically available. 

Accordingly, our trust clients respectfully request that the Subcommittee report tlie bill out 
unfavorably. 


Youi's Very Truly, 



DAC:jmb 
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Response to Questions for the Record from Elihu Inselbuch, Member, 
Caplin & Drysdale, Chartered, New York, NY 


Snbcommittee on Regulatory Reform, Commercial and 
Antitrust Law of the Committee on the Judiciary 
Heariug on H.R. 526, the “Furthering Asbestos 
Claim Transparency (FACT) Act of 2015” 

Mr. Inselbuch’s Responses to Questions for the Record 
Questions for the Record from Snbcommittee Chairman Marino 

1. Do you believe the asbestos tmsts are capable of policing themselves? Can yon tell me 
how many limes an asbestos trust has detected afiaudulent claim and referred it to law 
enforcement for their review? If so, please provide in your written response additional 
information on those claims, including the local, state, or federal agency to which the trust 
reported them. 

I have no doubt that the tmsts are capable of policing themselves. By “policing 
themselves” I understand the Chairman to mean ensuring through reasonable expenditures of cost 
and effort that only meritorious claims are paid. The trusts I work with have been doing this for a 
long time and I am confident that they will continue to do so. 

In fact, the majority of trust documents provide the trusts with the authority to “develop 
methods for auditing the reliability of medical evidence, including additional reading of X-rays, 
CT scans and verification of pulmonary function tests, as well as the reliability of evidence of 
exposure to asbestos, including exposure to asbestos-containing products for which the trust is 
responsible. 

Most trusts, certainly all of the larger trusts with which T am familiar, have adopted regular 
audit procedures, both random across all filings and special, triggered by particular questions. 
Some trusts that share claims processing facilities also compare the evidence a claimant has 
submitted across trusts during the audit. A law firm may not choose not to participate in the audit 
process - if a firm does not respond to an audit request, the trust will stop processing the firm’s 
claims as the firm will be deemed to have failed the audit. 


1603982V.I 4/7/2015 
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What trust audits have shown is that the overwhelming percentage of the tens of thousands 
of claims filings allege factual matters that are solidly supported hy underlying evidence in the 
files of the many hundreds of law firms throughout the country. 

The trust audit process is not designed to uncover fraud any more than the certified public 
accounting firm audits of financial statements of public companies. In both situations the goal is to 
see to it that on balance and by applying a reasonable amount of resources, assurance can be given 
that, in the trust cases, only deserving claims are being paid, and in the accounting circumstances, 
the financial statements are being reasonably presented. I am confident that the trusts that I 
observe regularly, both through their careful initial claims review mechanisms and through their 
audit processes, are seeing to it with reasonable certainty that the scarce resources of the trusts are 
being devoted to meritorious claimants and are not being wasted. 

The design of any audit must balance the level of inquiry deemed appropriate in the 
circumstance with the costs of the exercise. Since trust filings are almost all the work product of 
hundreds of law firms throughout the country it is unreasonable to assume that there is likely to be 
a high level of dishonesty, any more than one would so assume that our Congress, made up of 
nearly 50% lawyers, is rife with fraudulent activity simply because its members are dependent 
upon political contributions to mount their election campaigns. While there may well he dishonest 
lawyers and there may well be dishonest congressmen, there is no history to suggest that 
dishonesty is rampant. 

Moreover, there is no financial motivation for the trusts or any of the parties involved to 
countenance fraudulent claiming. The trustees have a fiduciary responsibility to ensure that only 
valid claims are paid. The members of the trust advisory committees are lawyers representing 
asbestos victims - any fraudulent claims paid mean less money for their deserving clients. And the 
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future claimants’ representatives want to ensure that only valid claims are paid so as to preserve 
resources for future claimants. Given this diversity of interests aligned against the payment of 
fraudulent claims, it is difficult to see who would benefit. 

I am aware of two incidents that were reported to law enforcement. The first involved a pro 
se claimant from Tennessee; that matter was reported to the FBI. Subsequently representatives of 
several trusts spoke to the FBI and the Tennessee Bureau of Investigation about that claimant. 
Second, an employee of a claims processing facility filed a false claim. That matter was reported 
to the Wilmington Police Department in Wilmington, Delaware. 

In any event, it is inappropriate to evaluate the quality of the trusts’ claims review and 
audit process by counting the number of frauds identified and reported to authorities just as it 
would be silly to evaluate the quality of work of a bank teller by counting the number of 
counterfeit bills the teller finds. 

Questions for the Record from Representative John Conyers, Jr. and Representative Henry 
C. “Hank” Johnson, Jr. 

1. Mr. Vari stales that '‘claimants who pursue full remmieratioii in the tort system can, for the 
most part, recover more money from the asbestos hankruptcy trusts without any impact on 
their tort system recoveries. " Essentially, he asserts this results in '‘(kmble-clipping. " What 
is your response? 

.Asbestos defendants like those Mr. Vari represents argue that asbestos lawsuits and claims 
against the trusts constitute “double dipping,’’ since claimants may potentially recover both from 
defendants in the state court system and from bankmptcy tmsts. The claim is false and reflects a 
basic, fundamental mischaracterization of the way both the bankniptcy system and state court 
lawsuits operate. If any court anywhere- -any state or federal, trial or appellate court hearing 
asbestos cases, or any bankruptcy court - had found any merit in this contention, it might have 
credibility, hut no court ever has ~ including the Garlock court. 
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A plaintiff has the right to recover from each and every entity that caused his or her injuiy. 
Just as someone who is in the sixth car of a six-car accident can sue (and recover from) al! five of 
the other drivers who hit him, so too can someone with mesothelioma who was exposed to thirt}’ 
manufacturers’ asbestos-containing products recover from all thirty. Asbestos disease is wpicaiiy 
the result of being exposed to multiple asbestos-containing products over the course of a person’s 
working lifetime. The law in every state is settled that any victim can recover from every asbestos 
defendant who substantially contributed to his other illness or injury; this includes asbestos trusts 
because the trusts essemially step into the place of the former defendant. 

As Mr. Vari notes, a claimant may “ pursue full remuneration in the tort system” but the 
claimant only obtains “full remuneration” if and when a case goes to verdict and the verdict is 
paid. As Mr. Vari well knows, trials to verdict and payment occur in less than one percent of the 
cases filed, and when this occurs, the claimant cannot “recover more money from asbestos 
bankruptcy trusts” as a matter of law. After the verdict is paid, the tort system defendants who paid 
the verdict succeed to any rights the claimant may have had against any trusts and can recover 
from those trusts in the claimant’s stead. Of course, also as a matter of law, the amount of any tort 
system verdict is reduced to account for any amounts previously received in settlement by the 
claimant whether from other tort system defendants or from asbestos bankruptcy trusts. There 
cannot be any “double dipping” as a matter of law and Mr. Vari cannot show you even one case 
where this has happened. In the 99% of tort system cases where no verdict is ever reached, over 
time the claimant and the tort system defendants reach voluntary settlements just as the claimant 
reaches settlements with asbestos bankruptcy tmsts. The claimant’s ultimate recovery is the sum of 
all these settlements and whether or not it achieves “full remuneration” — what might have been a 
jury’s verdict — or more than that or less than that is not and cannot ever be determined. 
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2. Mr. Scarce I la states that “ fl Individual tnisls operate in vacimms’’? What is your 
response? 

With this comment, Mr, Scarcella is presumably expressing concern that claimant demands 
made to one trust are not publicly available to other trusts.* The comment is misleading for at 
least two reasons 

First, it implies that the trusts’ audit programs are inadequate because the trusts do not 
share information. This is incorrect. I discuss some features of a trust audit program in my 
response to Subcommittee Chainnan Marino’s question 1, above. 

Second, the comment implies that tliere is something improper about trusts focusing on 
claims for exposure to pi oducts for which they bear responsibility. As I explain in my written 
testimony,' each trust embodies a settlement between a particular defendant or corporate family of 
defendants and all the present and future victims who were injured by the asbestos for which that 
defendant is liable, I'he trust is only paying its several sliare of the defendants’ total liability - the 
amount which is attributable solely to the defendant that was the trust’s predecessor. The trust 
therefore pays those victims who can demonstrate that they meet the criteria under which that 
defendant would have settled. Unless the victim is alleging that he has an extraordinary claim and 
that products for which that tnist is responsible were the only cause of his asbestos-related disease, 
the taist does not need to know about the person's other exposure. 

3. Professor Brickman states that "trii.sis provide no public disclosure of individual claims 
including what exposures were claimed or the amounts paid” and that “trusts zealously 
guard this information and seek to hide it from tort defendanis. ” What is your response'’ 

Mr, Brickman’s first statement is correct, but meaningless, and the second statement is 

wrong. 

There is no reason why an asbestos trust should be expected to provide public disclosure of 
individual claims. The tmsts are private entities, replacing defendants who have chosen to avail 
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themselves of bankniptcy code protection from civil tort liability, and are settlement vehicles 
created to settle claims created by the liability of their predecessors. Claims paid out by asbestos 
trusts are settlements and therefore should be treated in the same manner as any other settlements 
negotiated in the court system. The parties classically deem lawsuit settlements confidential. Just 
as a solvent corporation has no obligation to make settlement information available to the public, 
an asbestos trust should have no obligation to do so either. Ford does not publish individual claims 
infonnation, including whal asbestos exposures were claimed, the amounts paid, or the basis for 
payment, any more than it reports settlements of cases involving defective vehicles. Floneyvvell 
does not publish individual claims information, including what exposures were claimed, the 
amounts paid, or the basis for payment - nor does l.lnioii Carbide, or the Crane Company, or any 
other solvent defendant. Nor for that matter do they report on the details of claims resolution for 
other of their many products. Why should the trusts be treated differently? 

Nor does Mr. Brickman have any evidence for the statement that “trusts zealously guard 
this infonnation and seek to hide it from tort defendants’’ -- he cites to one cryptic private 
conversation he had with one anonymous trustee for one tnist,”' The trusts like all people and 
entities respond to valiti subpoenas, which are the means by which any party in a lawsuit can get 
information from third parties. There is no reason why defendants should get special privileges 
with respect to information in the trusts’ possession. 

.A trust claim is the settlement of a dispute betw'een two private parties. That is why it is not 
publicly disclosed, fhere are many other situations where one party owes and pays another a sum 
of money, and those are not public. Insurance claims are a prime example. Should insurance 
companies be required to publish a list of the claims they pay, including the name and address of 
the claimants and the basis for payments? 
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Indeed, the trusts, unlike insurance companies or asbestos defendants, are not operated 
with a profit motive. They are non-profit entities and are governed by trustees in the interest of the 
beneficiaries (both present and future) and not in the interest of shareholders. And the trusts 
already provide substantial information about what claims arc likely to be successfiil and how 
much the claimants are likely to receive. In fact it is the defendants which are the entities that 
zealously hide this information, both from other defendants and from the people they have injured, 

4. Much has been said hy /he Major ily witnesses regarding the Gar lock case, Whai is your 

response? 

The majority witnesses misstate the content and eftects of the Garlock estimation 
proceeding. In that proceeding, the bankruptcy court estimated Garlock’s liability to all present 
and future victims of mesothelioma over the next 35 years at just $125 million. In doing so, the 
court rejected Garlock’s equally long history of resolving mesothelioma cases in the tort system 
throughout the United States, during which it paid over $600 million to compensate its victims. 
Although Garlock’s settlement average per mesothelioma claim for the five years before its 
bankruptcy was more than $76,000, the bankruptcy court’s estimate implied a per claim average of 
only $7,600 going forward. 

While bankruptcy law categorizes and prioritizes claims, it does not alter their values. Tort 
and contract claims are governed by state law and they retain their elements and values in 
bankruptcy. Accordingly, in all other contested asbestos bankruptcies, the court’s estimate of the 
bankrupt defendant’s liability for asbestos claims has been based on its settlement history in the 
tort system - since the best measure of what cases will settle for is what previous cases have 
settled for. If the Garlock case had followed these precedents, the estimate of Garlock’s liability 


would exceed $1.2 billion. 
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To avoid this result, Garloek argued to the bankruptcy court that it was driven to 
bankruptcy by “fraud” committed by plaintiffs and their lawyers, who disclaimed knowledge of 
exposure to products of bankrupt defendants in tort-system lawsuits against Garloek, while at the 
same time presenting proof of such exposure in trust claim filings and bankruptcy ballots. Garloek 
argued that this “fraud” so permeated its recent tort-system experience that the history could not be 
relied upon to estimate its ongoing liability. Regrettably, this argument misled the bankruptcy 
court, unfamiliar with tort litigation. The time to appeal this decision has not yet arrived. 

Among the representations Garloek made during the estimation hearing are the following: 

• Garloek told the bankruptcy court that pktimiffs control the proof of exposure. 

This is false. Indeed, when workers tore out insulation to get to Garlock’s gaskets, they 
rarely Itnew which companies made the insulation. Installed insulation is not labeled (check any 
basement). The victims can hardly be expected to recall, when they fall ill thirty years later, what 
they did not know at the time. Nonetheless, when insulation companies were defendants in the tort 
system, the burden was on the plaintiff’s lawyer to marshal the necessary proof of exposure by 
determining and supplying the identity of the insulation manufacturers from build records and 
other testimony. Garloek was a repeat defendant and litigated asbestos cases over decades with the 
same insulation co-defendants often involving the same worksites. This process generated libraries 
of evidence for defendants, including Garloek, about products, the sites where workers were 
exposed to these products, and the occupations in which workers were likely to suffer dangerous 
exposures to asbestos. Once the insulation defendants left the tort system, plaintiffs and their 
lawyers had no reason to marshal proof against them. To the extent Garloek and other remaining 
tort-system defendants wanted to identify any absent manufacturer, their unfettered access to the 
accumulated evidence put them in control of the proof 
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• Gariock told the bankruptcy court that when plaintiffs denied knowledge of exposure to 
specific asbestos insulation, they were lying, and that this was proven when the plaintiffs 
filed claims for compensation against asbestos trusts. 

This is false- Unlike tort-system defendants, the trusts concede what they know and publish 
lists of work sites where past litigation showed that their predecessor’s products were in use. Many 
claims are submitted to trusts relying only on proof that the claimant worked at a site on the 
applicable trust’s published work site list in an occupation that typically involved asbestos 
exposure, hi these circumstances, the plaintiff’s lawyer did not need to marshal the evidence of 
these exposures in the tort suit and the plaintiff simply does not have it. The bankruptcy court, 
relying on Garlock’s assertions, mistakenly treated all plaintiffs’ trust submissions as presentations 
of proof of specific exposure and contrary to their tort-system testimony. 

• Gariock told the bankruptcy court that when plaintiffs denied knowledge of exposure to 
asbestos insulation, they were lying, and that this was proven when they voted on plans of 
reorganization in other bankruptcy cases. 

This is false. Ballots cast in favor of a plan of reorganization do not contain exposure 
evidence either, although the Gariock bankruptcy court wrongly assumed that they did. Correctly 
understood, a ballot cast for an asbestos victim in a bankruptcy case asserts only that he or she has 
an asbestos-related disease and that there are reasonable grounds to believe the bankrupt company 
may have legal responsibility for that injury, whether because of product exposure or on some 
other basis. 

• Gariock claimed that the 15 cherry-picked cases it presented proved that plaintiffs lied by 
disclaiming exposure to the bankrupts ’products. 

This is false. The fifteen cases were cherry-picked by Gariock out of the more than ten 
thousand mesothelioma cases it tried or settled in the decade before its bankruptcy. They were not 
representative. More importantly, an examination of these cases reveals that in fact the plaintiffs 
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told the truth. The Treggett case is a prime example. Garlock claimed Mr. Treggett suppressed 
evidence of insulation exposure when he worked on a Navy nuclear submarine. But the record 
shows Mr. Treggett freely testified to extensive insulation exposures and described the products 
involved; he just did not know what brand of insulation was used on the ship when he worked on it 
in the 1 960s. This was typical; indeed in its bankruptcy case Garlock’s own expert examined 550 
plaintiff-side depositions in mesothelioma cases and conceded that the testimony freely identified 
insulation exposure. Ironically, while Mr. Treggett did not know the brand of insulation installed 
on the submarine, Garlock did. During the Treggell trial, Garlock was concurrently in trial in 
another case involving the very same submarine involving the very same insulation evidence it 
falsely accused Mr. Treggett of hiding from it. The $22.4 million Treggett verdici against Garlock 
(including $1 5 million in punitive damages) cannot be explained by “suppression of evidence” by 
the dying mesothelioma victim or his lawyer. 

Garlock made a disingenuous presentation to the court about the realities of the workplace. 
It then relied on the testimony of an “expert” law professor whose only knowledge of the facts of 
the cases was what Garlock chose to teach him and who, in his testimony, read from a 
memorandum written by Garlock’s own lawyers when he was on the stand to deliver his 
“opinion.” Fairly viewed, there is nothing about Garlock’s tort-system history that suggests 
Garlock was placed at any disadvantage other than by the reality of its own toxic product and its 
own culpable knowledge. The estimation decision is simply wrong. 
j. Do trusts ruhherstamp denicmds for payinent from asbestos claimants? 

The trusts do not rubberstamp demands for payment from asbestos claimants. Indeed, the 
most recent published annual reports for five of the largest trusts AWl, B&W, OC, OC./FB, and 
USG ” show (hat they have paid fewer than half of the claims they have received. The following 
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table shows the number of unliquidated claims each trust has received between its formation and 
December 3 1, 2013^ and the number tliat had been paid as of that date. 


Trust 

Claims Received 

Claims Paid 

% 

AWl 

562,511 

215,372 

38% 

B&’\¥ 

520,019 

237,056 

46% 

OC (OC) 

582,005 

257,653 

44% 

OC (FBI 

571,482 

248,543 

43% 

USG 

.542.151 

222,007 

41% 


For a claimant to recover from an asbestos trust, the medical evidence must demonstrate 
that the claimant has an asbestos-related disease, and the product exposure evidence must satisfy 
the trust that the claimant worked with or around its predecessor’s debtor’ s products so that the 
trust has responsibility for the claimant's injurie.s,’ This is the same proof required to recover in a 
jury trial. 

6, The tru.iTs typically treat claimants ' submissions as confidential. Plea.se explain why .such 

mailers are treated as confidential. 

Please see my response to question 3, above 

.Asbestos defendants insist on complete confidentiality when they address and settle claims 
in the tort system to ensure that other victims do not know how much they are willing to pay for 
their asbestos wrongdoing. Courts routinely refuse to compel discovery of settlement information. 
Settlements by asbestos trusts should be no exception. 

The important issue is whether asbestos defendants have access to information about a 
claimant’s exposure infonnation when that information is relevant to a pending claim. Slate 
discovery rules already provide a method for defendants to obtain this information, so there is 
simply no reason to burden the trasts with the sigtiificant eftbrt and expense of producing it again. 

This bill requires the trusts to disclose the amount requested and paid out to the victim. 
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This is identical in nature to requiring disclosure of a settlement- However., the bill does not affect 
the rights of asbestos defendants to demand confidentiality for their settlements. These same 
defendants are thus hying to force disclosure of a tdctiin’s settlement infonnation with the trusts, 
while maintaining their own right to confidentialit)’. 

Ironically, given that the trusts publish a list of the standard, average, and maximum 
settlement values which they pay for each asbestos-related disease, as well as their payment 
percentages, the tort defendants already have much more infonnation about what a particular 
plaintiff is likely to recover from a U'ust than a plaintiff has about what the defendant has paid to 
other workers with similar injuries from the same places and products with which the plaintiff 
worked . 

7, IVhat are some of the reasons why defendant corporations demand their settlements he 

kept confidential? 

1 do not represent any delendani coiporalions, so 1 am unable to speak to their state of 
mind. It seems to me, however, that a defendant would nol want a suing plainti ff to know how 
much that defendant had paid to other plaintiffs in similar circumstances because it would allow 
that plaintiff to better understand the “marketplace” threshold for settlement, and demand a larger 
settlement than he mi,ght have otherwise. Similarly, a plaintiff would not want a defendant to know 
what he settled for ivith other defendants, as that would provide a “ceiling" for the defendant. 

This bill requires only the trusts to disclose the amount requested and paid out to the 
victim. This is requiring disclosure of a settlement. It is hypocritical for asbestos defendants to 
argue that they should maintain their right to demand confidentiality for their settlements w hile 
trying to force disclosure of a victim’s settlement infonnation from the trusts. If there is to be 
forced disclosure of settlements, why not force defendants to turn over their settlement information 
as well, including the amount of the settlement, the plaintiff s injuries, and the exposure evidence 
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put forth by the plaintiff, including the location where the plaintiff was exposed and the 
defendant’s products at that site, 

S. Mr. Scarcella states that the FA('T will "act as a deterrent to potential fixiuJiilent claiming 
across trysts. " Wtat is your response? 

Please see my response to Rep. Marino’s question 1, above, regarding audits. There has 
been no showing that there is any significant incidence of inconsistent, let alone specious or 
potentially fraudulent, claiming activity. Mr. Scarcella claims that it is through “public 
accountability” that Ihe FACT Act will act as a deterrent.^ He is attempting to find a justification 
for the F ACT Act, since there is no evidence that there either is a problem, or, if there were, that 
the FACT Act would be the solution. 

9. What burdens does the FACT Act 's quarterly reporting requirement impose? 

The FACT Act’s quarterly reporting requirements impose two sets of burdens - one on the 
claimants and one on the trusts. 

A. Burdens on the Claimants 

The primary burden is on the claimants whose privacy is being violated. The bill threatens 
the privacy of asbestos victims, many of whom are elderly veterans or their widows, by placing 
information about their confidential settlements on the internet for anyone to see. Who they are, 
where they live, how old they are, the fact that they are sick or dying, or recently widowed, and 
that they have recently resolved a claim and are in possession of funds - this will be available for 
anyone to see. 

It strikes me as odd that while this Congress is horrified that the healthcare.gov website 
may be releasing information that might lead to a company being able to assemble a user’s age. 
Income, zip code, and medical information,^ it is considering enacting the FACT Act which would 
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require that this same information be published about sick and dying cancer victims just because 
their cancer was caused by exposure to asbestos. 

B. Buniem on the Tnists 

The quarterly reporting requirement of the FACT Act will significantly increase the 
burdens and costs to the trusts as well. It will impose substantial administrative burdens, contrary 
to Mr. Scarcella’s claims. These administrative burdens would divert staff from processing claims 
while they prepare the required reports. Even with additional staff, the burden of preparing the 
quarterly reports will impact the ability of the trusts to timely pay claims. The trusts will incur 
significant overhead and other administrative costs to meet the requirements of the FACT Act, 
reducing the already meager sums available to pay claims. It is wasteful to use the already limited 
monies available in trusts to pay claims to provide information already available through the state 
court discovery system to those defendants that have a legitimate right to it. 

A group of four substantial trusts - the Babcock & Wilcox Company Asbestos Personal 
Injury Trust, the Federal-Mogul Asbestos Personal Injury Trust, the Owens Coming/Fibreboard 
Asbestos Personal Injury Trust, and the United States Gypsum Asbestos Personal Injury 
Settlement Trust (the “Trusts”) expressed strong opposition to this legislation, in part because of 
the burdensome administrative costs that will reduce recoveries for future trust claimants.* In their 
letter to the Subcommittee, the Trusts stated that the bill “imposes costly and time consuming 
requirements on the trusts to provide, quarterly and on demand, extensive and confidential 
personal information about trust claimants to third-party litigants, thus shifting discovery-related 
costs from the actual litigants onto the trusts.”^ The Trusts add that the bill “does not protect the 
trusts or their beneficiaries, it burdens them.”'° 

The Trusts address the effects of the quarterly reporting requirement directly, explaining 
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that the new Section 8(A) requiring asbestos settlement trusts to publicly report certain 
information at the trusts’ expense would require the quarterly report fried by each trust to include 
“the name and exposure history of, a claimant and the basis for any payment from the trust made 
to such claimant 

Mr. Scarcella posits that the trusts can “produce these quarterly reports at minimal cost.”'* 
That is not the case. As the Trusts explain, neither the “exposure history” nor the “basis for 
payment” is or can be a pre-set data field, meaning that claims reviewers would likely have to 
review the supporting documents submitted with the claim form and then prepare a statement 
explaining the exposure and medical basis for the payment.'^ 

The Trusts estimated that a trust like any one of them receiving 10,000 claims per quarter 
and paying 5,000 of them over time would require experienced managers and claim reviewers to 
devote an aggregate of 20,000 hours per year on that trust’s compliance with the Act - the 
equivalent of ten new full-time employees.''' 

1 0. Mr. Scarcella slates thal the FACT Ad 's third par/y disclosure requirements “will not 

resull in overly burdensome efforts or costs io the trusts. ” What is your response? 

As with his analysis of the burden created by the quarterly reporting requirements, Mr. 
Scarcella is incouect. As an initial matter, his examples cannot be generalized to the trusts as a 
wdiole. He references the API, Tnc. Asbestos Settlement Tmst's S18.50 charge for an individual 
claim search.'’ However, as Mr. Scarcella knows, the API Trust is a verv' small and 
unrepresentative trust; it only paid 34 new claims in 2013."’ And he is comparing apples to 
oranges responding yes or no to the question of whether a claim was filed is not the same thing 
as “provid[ing] in a timely manner any inforaiation related to payment from, and demands for 
payment from, such tmst. . . As the Trusts noted in their January 30 letter to the Judiciary 
Committee, “[tjhis broadly drafted provision could arguably require a tiust to provide information 
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regarding every claim that it has ever received to multiple parties, with each request being unique 
in some manner, an unimaginable burden.”’* 

While the bill has a proviso requiring the requesting party to pay “reasonable cosis,”’^ the 
very word “reasonable” is nothing more than an invitation to potentially expensive disputes 
between the tmsts and the requesting parties. 

Of course, this provision also leads to further privacy concerns. It opens up the medical and 

financial infonnation of hundreds of thousands of cancer victims and their family members to any 

party in an asbestos case. The privacy violations are too many to count. 

11. Professor Bricbnan states that “plaintiffs anJ their counsel are routinely employing 
deceptive and in many cases fnmduleiil praclices in contravention of law, the rules of 
discovery and often in defiance of direct court orders. " Ifliat is your response? 

Mr. Brickman is mistaken, which is not surprising since he has no first-hand knowledge of 

asbestos litigation, Mr. Brickman has not attended the trial of an asbestos case since 2000.” He 

has never tried a case, represented a plainiitT or defendant, or pracliced law,^' Mr. Brickman’s 

evidence of misconduct mentions six of the hundreds of thousands of asbestos personal injury 

cases that have been tried or settled in the last fifteen years: the Kananian, Warfield, Edwards, 

Montgomery, Barnes dr Crisafi, and Sloeckler cases.” 

Mr. Brickman is repeating a sound bite that the defense bar has been broadcasting for 

years. The predecessors to this committee have already heard discussions of the Kananian. 

Warfield, Edwards, and Montgomery cases from attorneys who work in the asbestos and products 

liability practices of the defense bar.” As for the content of the cases that Mr. Brickman 

describes, what is perhaps most worthy of note is that any complaints raised in those cases by the 

defendants were promptly resolved by the trial judges. The tort system is working and if and when 

misconduct arises it is being dealt with in the cases, as it should. 
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Mr. Brickman also liberally repeats the findings of the Gariuck estimation decision. (I 
address the Gariuck case in my response to question 4 (above) and in my vrritten testimony). Mr. 
Brickman is not an objective observer of the Garlock situation, nor is he familiar vrith its 
underlying evidence. While Mr. Brickman may not have been paid to testify before Congress, he 
was a highly paid witness for Garlock^^ during the estimation hearing where he acknowledged 
that he had no independent knowledge of the underlying facts in the Garlock cases, however, and 
relied entirely on the materials supplied to him by Oarlock’s attorneys. 

Mr. Brickman was not familiar with Oarlock’s litigation history or defenses prior to being 
retained by Garlock:^'’ 

Q. Prior to being engaged by Garlock, did you know anjdhing 
about Garlock’s litigation history? 

A, No. 

Q. Did you, prior to being engaged by Garlock, talk to anyone 
withjjersonal knowledge about why Garlock settled cases? 

.A. No."' 

Indeed, the only cases he looked at were those chosen by Garlock’s lawyers: 

Q. IIow many claimants’ materials did they ask. you to review? 

A. Well, they asked me to review the 15 designated plaintiffs 
cases. 

Q. And there were three more, wereti ’t there? 

.A. There were two more that Tni aware of There were 17, 
actually and - 

Q. Could it have been 1 S? 

A. Whaf’ 

Q. Could it have been 1 8? 

A, My recollection is 1 7. If it’s 18, then my recollection’s 
incorrect. 

Q. Novv, do you know anything about, how if at all, these 1 5, 

17, 18 cases are or are not representative of the 8,000 or 
10,000 cases that were resolved? 

A. I don’t claim that the 15 representative plaintilT cases are 

necessarily representative of the 1 1,000 mesothelioma claims 
that were settled in the time period that I listed.^* 

He even brought a memorandum Garlock’s lawyers prepared describing the case 
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settlements they relied on to the witness stand — and refen'ed to it during his testimony when asked 
about those cases: 

Q, Are you reading something? 

A, I am reading from an exliibit, yes. 

Q. You’re reading from something that Mr. Cassada wrote? 

A. Yes.^'^ 

And, while Mr. Brickman looked at very few cases of the more than 8,000 that Oarlock 
actually settled, he did not even read all the documents related to Oarlock’s analysis of those 1 5 
cases: 

Q. Did you review the underlying supporting documents? 

A. I reviewed some of them, yes .^'"’ 

Mr, Brickman claimed to have fact-checked the summary memorandum Oarlock’ s lawyers 
prepared for him^’ but during his testimony in July 2013 he did not know what materials he 
actually read five months earlier when he prepared his expert report: 

Q, Did you read that material when you prepared your report? 

A. As 1 sit here today, I have no recollection of whether 1 did or 
did not, 

Q, That was in April of this year sometime? 

A. It was before April, 

Q, February of this year? 

A. The memo from - is dated April 1 2th. There tvere 

preliminary memos that had some of this information. So 
some of it - 

Q. You don’t remember - 

A. I read earlier, but T certainly - 

Q. But m any event - 

A. - spent a great deal in April reading this. 

Q. You don’t remember when you read this within the last year 
or so? 

A. 1 don’t - if I read it, I read it sometime in either Febniary, 

March, or April - 

Mr, Brickman continues to refer to an 18-year-o!d intra-firm paralegal's memorandum 
never shown to have been used and a singje decision about litigation screening in silicosis cases in 
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(td hominem attacks on the plaintiffs’ bar for supposed misconduct.’^ 

Finally, I note that Mr. Brickman does not pay attention to misconduct on the part of 
defense latwcrs. There are also recent examples of misconduct by the defense bar, including 
misconduct resulting injudicial sanctions,’"* but T am not going to waste this Committee’s time by 
repeating them - anecdotes are not evidence. I suggest, however, that Mr. Brickman’s "evidence” 
of plaintiff s bai‘ misconduct is nothing of the sort. 

1 2. Yon describe the ALEC-sponsorsc! legislation recenily enacted in Ohio, Oklahoma, and 

Wisconsin and observe lhai il forces plaintiffs to file trust claims. What impact will this 
stale law' have on the trusts? 

These stale laws are targeted at individual asbestos victims, rather than the trusts. I discuss 

the interaction of these state laws and the FACT Act in my response to question 13, below. 

/ 3. You say the FACT Act will enable asbestos defendants to “skirt .state laws regarding rules 
of discovery and joint and several liahilir)’. " Plea.se explain. 

If a defendant in an asbestos case can show a need for discoveiy from a nonpaity, it can get 
permission for that discovery from a court - in other words, there is oversight so as to balance tlie 
value of what may be produced in the discovery with the burdens on nonparties. This means that 
the breadth and timing of the discovery are supeivised by the court. 

Defendants have articulated no legitimate need for this data in case-by-case litigation. This 
is a heavy-handed piece of federal interference with the states’ legal systems. State court discovery 
rules attempt to create balance between litigants; they already allow’ asbestos defendants to get 
information whenever it is relevant. However, the FACT Act w'ould permit defendants, and not 
plaintiffs to skip right over ihe burdens of (he discovery process. 

1 explain the pattern of asbestos litigation in my response to Representatives Conyers’ and 
Johnson’s question 1, above. In this tort system litigation a plaintiff typically settles with most 
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defendants and may only proceed to litigation ftith one or two. The amount of the plaintiffs’ 
recoveries from the settling defendants is not disclosed to the remaining defendants or to the judge 
or jury until it is needed, w'hich is only after there is a verdict. At that time, the court will mold the 
verdict, which may include reducing the amount the remaining defendants have to pay as a result 
of prior settlements by the plaintitTin accordance with that state’s liability rules. Until then, each 
defendant values its case without knowledge of the amount of settlements the plaintiff has 
received. 

Defendants would like to change the tort law as to the allocation of liability, so as to avoid 
joint and several liability.^' As you know, joint and several liability provides that each defendant 
who is found liable for a portion of a plaintiff’s injury is liable for the entire amount of damages. 
The FACT Act is designed to interact with the so-called state tnjst transparency laws so as to do an 
end-run around these established principles. 

The state laws force plaintifls to act in such a way as to maximize the reduction in verdicts. 
Defendants can delay their tort cases until the piainlifl's file any trust claims the defendants think 
they should file. Defendants can then use the F.ACT Act to put together a library of filed claims, 
and use hypothetical recoveries to offset judgments (when plaintiffs have not yet recovered, and 
may never recover, any funds),’” or to argue that plaintiffs should settle for less because they have 
made claims, even if those claims have not yet been paid and may never be paid. 

In addition, the laws allow defendants to create delays, postponing the trial wdiile trynng to 
require the plaintiff to file potentially-spurious trust claims.’' Delays are beneficial to defendants 
for obvious reasons. The insurance industry is based on a calculation of the time between receipt 
of premiums and payment of claims. And, whether a plainti ff is alive or dead is one of the 
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strongest criteria for the value of a case.^* Juries tend to award living, suffering plaintiffs much 
higher verdicts, 

In essence, defendants are using Congress to get information that can then be used to inflict 

damage on plaintiffs, many of whom were exposed to asbestos while in the sendee of this Nation, 

in the state court system. This Committee should not countenance such action. 

14. Mr. Scarcella claims lhai the cost of compliance impo.ted hy H.R. 5.26 would be de 

minimus. Yet. I have a letter from a firm representing four hatila'uptc)> ashe.stos triLSls 
stales that such compliance will “ necessifalc experienced managers and claims reviewers 
spending cm aggregate of 20,000 hours per year. " What is your response ? 

Mr. Campbell and his linn represent and are closely involved with the management of a 

number of private asbestos trusts It is my understanding that Mr. Campbell and other members of 

his firm consulted with tlie claims processing facility involved with the four trusts mentioned in 

the letter, and came up with a good faith estimate of the time that compliance would take. 1 have 

no reason to quibble willi Mr. Campbell’s figures. Indeed, as 1 note in my response to questions 9 

and 10 above, given the nature of the evidence required to prove that a trust should pay a claim, 

the estimates in Mr. Campbell’s letter appear reasonable. 

Mr. Scarcella, on the other hand, does not work for an organization with an interest in 

helping either the trusts or asbestos victims. His firm. Bates White, characterizes itself as being 

"economic experts in asbestos-related matters,’""’ and it works for defendants to minimize their 

asbestos liability. ” The Bates White finii has a vested interest in the proprietary model it sells, 

which “requires gathering data regarding claimants’ demograpliic characteristics and sources of 

asbestos exposure history and exposure allegations in order to identify alternative exposures and 

sources of compensation that claimants nright have.”"'" 
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15. During the bearing, we heard some negative comments at the hearing about the. asbestos 
trustees and their capahiHUes. Who are these Inislees and what gives you confidence in 
them? 

In a sample of twenty trusts that I work with as counsel to the Trast Advisor)' Committees, 
there are 47 trustee positions. Of these 47 trustee positions, eighteen are filled by retired judges, 
including one by a federal court of appeals judge; four by a retired federal district judge, three by a 
retired state supreme court judge, and ten by a lower state court judge. In addition, three are filled 
by elected officials and one by the dean of a prominent law school. The trustees have a fiduciary 
duty to act in the best interests of all claimants 

In addition, each bust has a Future Claimants’ Representative, or “FCR”, who represents 
the interests of future claimants. Of the 20 FCR positions associated with these trusts, eleven are 
filled by either a retired coi-porate or defense-side attorney or professional, five by a retired state 
court judge, and three by a professional neutral. They are strong advocates for future claimants and 
are a clieck against potential inappropriate conduct. 

For Professor Brickman to be correct that the trusts are complicit in the “illegal and 
unethical suppression of evidence”'’’’ because plaiiitifls’ lawyers “have effective control over the 
creation and administration of bankruptcy tnists,” vve would have to assume that everyone - all 
the retired judges, all the elected officials, and all these fiduciaries for the interests of future 
claimants - is involved in a conspiracy notwithstanding the lack of any evidence to support this 
assumption. Such an assumption defies common sense. Mr. Brickman suggests that the plaintiffs' 
bar controls the taistees’ appointment, so they do whatever the plaintiffs want. This is equivalent 
to assuming that because members of Congress solicit campaign funds from entities the Congress 
regulates, the Congress will be complicit in illegal activity w'ith the donors. I expect this 
Committee would not make that assumption. 
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16. The proponents of the !• ACT Act argue that more transparency is needed in the trust 

system and that asbestos corporations need legislation to get informaiitm that is currently 
being hidden from them to litigate claims. Could you please explain what information 
solvent defendants want from the trusts that they can 't already’ get in state court? 

Solvent defendants in the tort system already get everything they are entitled to in the tort 

system. This includes information about plaintiffs’ other exposures to asbestos, including exposure 

to the products of bankrupt defendants. As repeat players in the tort system, they already have 

libraries of evidence in their possession, including depositions from witnesses at any site where 

their products were. Solvent defendants in the tort system can determine all other exposures a 

plaintiff has alleged in trust claims by various means in the normal course of discovery, including 

requesting the claim forms from plaintiffs directly or subpoenaing trusts. Here, they are looking 

for a shortcut. 

A worker who is injured by exposure to asbestos and who brings a lawsuit against solvent 
defendants is required to answer questions in discovery about where he worked and what he did, 
and, if he has filed any trust claims, to produce copies to the defendants. In addition, a defendant 
can subpoena any trust to get copies of materials the worker has submitted. 

Through discovery in an individual case, therefore, a defendant can usually obtain the 
following information: 

• Locations where a plaintiff worked and might have been exposed to asbestos; 

• If a plaintiff has made a claim to a trust; 

• Any materials a plaintiff has submitted to a trust, including the proof of claim form and any 
attachments; 

• If a plaintiff has exposure to a product that might be covered by a trust; 

• And, when appropriate (such as in certain situations after a verdict), if a trust has paid a 
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claim to a plaintiff and the amount of that payment. 

This information is specific to the individual plaintiff in the case in which the defendant is 
involved. And, in the case of subpoenas to the trusts, the requests are supervised by the state courts 
in which the litigation is pending. 

Under the proposed FACT Act, while those who can request information under § 8(B) are 
limited to parties in asbestos cases, the information they are entitled to request is not limited to 
those cases. Instead, they can request “any information related to payment from, and demands for 
payment from, such trust . . . This is much broader than what defendants are entitled to 
receive in the tort system. In theory, this could arguably include internal trust financial or legal 
documents. 

In addition, while information about whether a claim has been made is available in 
discovery, the amount for which the claim was settled is not disclosed to the defendant until after 
there has been an award of damages by a jury - when the information becomes relevant for 
molding that verdict to take settlements into account. The FACT Act does not include such a 
limitation, meaning that a defendant can get this information before it is entitled to do so in the tort 
system. 

Discovery is a fundamental part of the legal system in the United States, implementing 
checks and balances enshrined in policies adopted state by state over decades, and asbestos 
litigation should not be treated differently - there is no need for the federal government to tip the 


scales across the board in favor of asbestos defendants. 
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17. rhe I’AC'-'rAcf would require the tmsts to respond to any request from any part}.' to any 
action if the subject of such action concerns liabdiiy for ashesfos exposure. What would 
prevent a trust from receiving hundreds or even thousands of these requests during any 
given year? 

There is nothing in the bill to prevent defendants from blanketing the trusts with such 
requests. 
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Response to Questions for the Record from Nicholas Vari, Esq., 
K&L Gates L.L.P., Pittsburgh, PA 


Questions submitted for the Record from Subcommittee Chairman Marino 

1 . In your experience, what has been the difference between plaintiffs’ disclosures in the 
state court tort process and the asbestos bankruptcy trust system? 

ANSWER: In my experience, the plaintiffs in the tort system do not always disclose all 
of the asbestos bankruptcy trusts to which they have made or will be making claims, 
and, in many instances, they do not identify the product exposures that will support 
those trust claims. 


2. Critics of the FACT Act argue that the legislation will impact plaintiffs’ privacy. Based on 
your testimony, it sounds like plaintiffs disclose far more information in state court than 
they would be required to under the FACT Act. Do you agree with that assessment, and 
do you see the same plaintiffs filing claims against the asbestos bankruptcy trusts and in 
state court? And, are state court filings generally available to the public? 

ANSWER: Tort system claimants customarily make disclosures that are far more 
detailed than the ones required by the FACT Act. The same claimants often make 
claims in both systems. And, while, except where they are filed with the court, the tort 
system disclosures are not distributed to the public, there does not appear to be any 
restriction on their public dissemination should someone wish to do so. 


3. Based on your experience, how difficult is it to obtain information from the asbestos 
bankruptcy trusts, and do you think that existing discovery request methods are 
sufficient to access information from the trusts? 

ANSWER: The process of obtaining individual trust claim information differs depending 
on the trust, but the existing mechanisms are inadequate to enable defendants to trace 
all of the trust claims made by a particular plaintiff. 


4. Mr. Inselbuch stated in his testimony that defendants can already access the information 
required to be disclosed under the FACT Act through state discovery rules. Do you 
agree with his assessment? 

ANSWER: No. Tort system defendants can ask these questions in many jurisdictions, 
but there is no way to confirm the accuracy of those responses, as indicated by the In re: 
Garlock opinion. 
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Questions submitted for the Record from Representative John Conyers, Jr. and 
Representative Henry C. “Hank” Johnson, Jr. 

1 . Do state discovery rules permit an asbestos defendant to demand that an asbestos 
plaintiff disclose his or her asbestos exposure history? 

ANSWER: State discovery rules permit an asbestos defendant to request an asbestos 
plaintiff’s asbestos exposure history, but asbestos defendants often do not have an 
ability to confirm the accuracy of that exposure history. As illustrated by the In re 
Garlock opinion, tort system claimants’ discovery responses are often at odds with the 
trust-filings data. 


2. Do these rules permit the asbestos defendant to ask an asbestos plaintiff whether he or 
she has made a claim against a bankruptcy trust? 

ANSWER: State discovery rules permit an asbestos defendant to ask a plaintiff whether 
he or she has made claims to trusts, but the responses are often not compelled by 
courts, and when they are, asbestos defendants often have no ability to confirm the 
accuracy of those disclosures. As illustrated by the In re Garlock opinion, tort system 
claimants’ discovery responses are often at odds with the trust-filings data. 


3. It is clear from your testimony that you strongly believe there must be trahsparehcy in 
the bankruptcy trust payment process, at least with respect to asbestos claimants, 

a. Did asbestos manufacturers hide from consumers the lethal effects of their 
products? 

ANSWER: I have had very little, if any, experience representing what I would term 
“asbestos manufacturers”, but I have not personally observed any conduct of this type. 

b. Why do asbestos defendants enter Into confidential settlement agreements? 
ANSWER: Often because plaintiffs request them. 

c. Would you support allowing public disclosure of those confidential settlement 
agreements as a matter of transparency? 

ANSWER: It would depend on the circumstances, and the wishes of any particular 
client(s) I would be representing. As a lawyer, I am ethically bound to maintain the 
confidentiality of any such information. 
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4. Have you ever settled a case on behalf of an asbestos defendant and required the terms 
of such settlement be kept confidential? 

ANSWER: I have been involved in negotiating settlements in which a defendant has 
requested confidentiality. 

a. If so, would you, in your capacity as an attorney who routinely represents solvent 
asbestos corporations in litigation, advise your asbestos clients to - - in the name 
of transparency and fairness - - waive their confidentiality clause and to publically 
report basic data on their settlements with victims? 

ANSWER: To the extent I understand the question, it would depend upon the 
circumstances and the wishes of any particular client(s) I would be representing. To the 
extent I understand “victims” to mean asbestos plaintiffs, those individuals already have 
full access to all settlement information relating to their claims. 


5. You are obviously a big proponent of transparency and disclosure. 

a. Would you therefore support legislation, such as the Sunshine in Litigation Act, 
that would prohibit a court from issuing protective orders and sealing records 
pertaining to settlements of civil actions where the pleadings state facts that are 
relevant to the protection of public health or safety? 

ANSWER: I would need to review the legislation in question, 

b. Would you, in your capacity as an attorney who routinely represents solvent 
asbestos corporations in litigation, advise your asbestos clients to - - in the name 
of transparency and fairness - - disclose all relevant information about the name 
and location of their asbestos-containing products, worksites, and exposures? 

ANSWER: To the extent I understand the question, I would advise any client to make all 
disclosures that they are required to make by law and court rulings. If the 
question encompasses those matters, yes. 


6. Do your clients, who are defendants in asbestos lawsuits, typically disclose all of the 
details concerning their settlements acknowledging liability for causing injury based on 
asbestos exposure in the public record? 


ANSWER: I cannot recall being involved with an asbestos settlement in which there 
was an acknowledgement of liability. 
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Response to Questions for the Record from Marc Scarcella, Principal, 
Bates White Economic Consulting, Washington, DC 


ANSWERS FOR THE RECORD BY MARC SCARCELLA 
BATES WHITE ECONOMIC CONSULTING 


1300 Eye Street 
Suite 600 

Washington D.C., 20005 


H.R. 526, THE “FURTHERING ASBESTOS CLAIM TRANSPARENCY ACT OF 2015” 


BEFORE THE COMMITTEE ON THE JUDICIARY SUBCOMMITTEE ON REGULATORY 
REFORM, COMMERCIAL AND ANTITRUST LAW 


February 4, 201 5 
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Questions for the Record 
From the March 13, 2015 Hearing on 
H.R. 526, the “Furthering Asbestos Claim Transparency Act of 2015" 


Question from Chairman Marino 


1. You say the administrative costs of implementing the FACT Act would be minimal. By 
comparison, what might be the costs of not adopting the FACT Act and allowing what little 
transparency there is to occur by fits and stalls of discovery? 

I believe tliat any out-of-poeket expense the trusts incur in complying witli the quarterly reporting and 
disclosure requirements of the FACT Act will be minimal. Asbestos bankruptcy trusts receive and 
collect claim level data electronically, store and process claim level data electronically, and track 
claim status and payment infomialion electronically. As a result, extracting quarterly summaiy tables 
at the claim level or responding to third part\- data requests is an efficient and cost-effective process 
for the tmsts. Based on my extensive experience working for and with claim processing facilities on 
issues of data management and reporting, I can say with confidence that the tmsts and facilities are 
well equipped to produce these quarterly reports at minimal cost. Moreover, the FACT Act would 
allow trusts to require any third party that requests trust claim infonnation to pay tlic reasonable costs 
incurred to comply with tlic request. 

Opponents of the FACT Act will argue that discovery' procedures governed by the state courts are 
sufficient for bridging the gap benveen tort and taist compensation, but ultimately these current 
avenues prove to be inefficient and costly to both defendants, plaintiffs, and the tmsts themselves,' 
During her testimony on the FACT Act in May 2012, Ms. Leigh Ann Schell identified numerous 
examples of defendant discovery' requests on trust disclosures in the tort system being met with fierce 
opposition from both plaintiff counsel and the trust themselves, resulting in even more costly 
litigation for all sides involved.^ hi fact, a 2011 report on asbestos trusts produced by die 
Government Accountability Office (GAO) cited an example where one tmst had incurred $1 million 
in attorneys’ fees in order to respond to a discovery request.^ This example is exactly the type of 
costly and burdensome discovery request the FACT Act will limit in the future through standardized 
reporting requirements and cost-shifting provisions that will ultimately result in significant cost- 
savings fortlie tmsts, 

2. Critics of the FACT Act often point to a GAO report that they allege concluded that there were 
no instances of fraud in the asbestos trust system. Do you have any concerns with the GAO 
report and its alleged conclusion that no fraud exists in the asbestos trust system? 

The GAO did not detennine that no fraud exists in the asbestos tmst system, this is a common 
misrepresentation of their report and findings made by opponents of the FACT Act. In reality', the 
GAO never conducted an independent audit of any tmst reconis. Rather, the GAO simply' 


^ Release of Informalion and DocumeiUs Pursuant lo the 2002 Manville Trust TDP 
http://'vvww.claimsres.conv'dociiinenrs.''MT/iNFO.pclf 

Testimony of Leigh Ann Scholl, esq.. Hearing testimony on H.R. 4369, the "Furtlicring Asbestos Claim 
Transparency (FACT) Act of 2012", U.S. House Judicial^' Committee s Siibcomniittcc on Courts, Commercial 
and Administrative Law, Mav 2012, pg. 5-10. 

^ Asbestos Injuiy' Compensation: The Role and Administration of Asbestos Tmsts, Govermnent Accoimtability' 
Office, Scptcmbci 2011, pg. 30. 
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interviewed eleven trusts regarding their audit procedures, and it was the trusts tliemselves asserting 
tliat tlieir audits had never uncovered a single case of fiaud.** However, I believe tliis perceived, self- 
reported record of accurate claiming is less a fiinction of a lack of fraud, than a function of the trusts' 
inability to identif) inconsistent claiming patterns in a cost-effective way. 

Tn my experience, the audit procedures leveraged by many trusts focus on reviewing the medical data 
that has been submitted, rather than comparing exposure allegations made across multiple taist and 
tort claims where inconsistencies and fraudulent claiming practices can be identified. Section 5.8 of 
tlic Annstrong World Industries, Inc. Asbestos Personal Injury- Settlement Trust Distribution 
Procedures provides an example of the types of medical audits the trust will conduct. 

"Claims Audit Program. The PI Trust with the comentofthe 'TAC and the T'uture Claimants ' 
Representative may develop methods for auditing the reliability of medical evidence, including 
additional reading of X-rays, CT scans and verification of pulmonary function tests, as well as the 
reliability of evidence of exposure to asbestos, including exposure to A Wl Products/Operations prior 
to December SI, 1982. In the event that the PI Trust reasonably determines that any individual or 
entity has engaged in a pattern or practice of providing unreliable medical evidence to the PI Trust, it 
may decline (o accept additional evidence from such provider in (he fuiure. 

I'urther, in the event that an audit reveals that fraudulent information has been provided to the Pi 
'Trust, the PI 'Trust may penalize any claimant or claimant's attorney by disallowing the PI Tnist 
Claim or by other means including, but not limited to, requiring the source of the fraudulent 
information to pay the costs associated with the audit and any fiiture audit or audits, reordering the 
priority of payment of all affected claimants ' PI Trust Claims, raising the level of scrutiny of 
additional information submitted from the same source or sources, ref (sing to accept additional 
evidence from, ihe same source or sources, seeking the prosecution ofihe claimant or claimant ’s 
attorney for presenting a fraudulent claim in violation of IS U.S.C. § 152. and seeking sanctions from 
the Bankruptcy Court. 

Tn fact, many tnists have adopted procedural language explicitly stating that they are not concerned 
with inconsistent claiming behavior. Forexample, Section 5.7(b)(3) of the Babcock &Wilcox 
Company Asbestos PT Settlement Trust Distribution Procedures includes the following language: 

"... failure to identify B&W products in the claimant 's underlying tort action, or to other bankruptcy 
trusts, does not preclude the claimant from recovering from the PI Trust, provided the claimant 
otherwise satisfies the medical and exposure requirements of this TOP. ' 

Based on this evidence, it seems that while the trusts may do a sufficient job identifying potential 
medical fraud, they are severely lacking processes for identifying inconsistent and potentially 
fraudulent exposure allegations across multiple trust and tort claims. Without transparency across 
trusts I am not surprised diat GAO was unable to find instances of Eillcgcd exposure fraud because 
tlicrc is currently no avenue for identifying these claiming inconsistencies. 

The quarterly reporting requirements of the FACT Act will finally provide trusts with a cost effective 
avenue for assessing claiming patterns across the entire trust system. This whll allow taists to 
properly identify- inconsistent claiming patterns and potential fraud. More importantly the provisions 
in the FACT Act will act as an effective deterrent against future specious claiming practices. 


Supra 6, pg. 23 
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3. Do payouts from the asbestos bankruptcy trusts generally increase or decrease to asbestos 
victims over the duration of the asbestos trusts’ existence? What might this trend be attributed 
to? 

Recent trends have shown a dramatic decrease in net claim payments. Currently tlicrc arc 23 trusts 
that are paying claimants less today than in 2008. and 1 1 of the 23 tmsts have had to decrease the net 
claim payment amount more than once.^ In contrast, only' nine trusts are paying more on a per claim 
basis today' than in 2008. 

I believe the primary factors driving these payment percentages down arc higher tlian anticipated trust 
claiming and payment rates that arc a direct result of administrative trust procedures, crafted by 
plaintiff attorneys, that allow tor tenuous claims to be paid. 1 have outlined these issues in a recent 
Mealey's commentary' that 1 have included as an exhibit to these responses." 

It is a common misconception that the stock-market recession of 2008 and early 2009 is the root 
cause of these declines, but this is simply not true . Most trusts have investment guidelines tliat 
require a majority of the assets be invested in non-equity funds geared towards asset preservation. As 
such, the trust system as a whole has earned a return on investment (ROI) of 4. 1% since 2006, which 
includes temporary^ losses in 2008. Since 2009, the trust system as earned an ROI of 7.5%. 1 have 
outlined these figures and specific trust examples in the same Mealey's commentary' referenced 
above. 

4. Do you think that the FACT Act would lead to a reduction of fraud, and how would that impact 
payouts for future asbestos victims? 

Transparency through public accountability and external oversight will help deter any fraudulent or 
tenuous claiming behavior in the future. All else being equal, the resulting asset preservation tliat 
accompanies such determent will result in higher payouts for future asbestos claimants. 

5. In your view, is there any justifiable reason for the discrepancy between disclosures made in the 
state court tort system and the asbestos baukruptcy trust system? 

Tlicrc arc always c.xccptions to tlic rule, but generally speaking there should be consistency between 
trust and tort disclosures. 


Questions from Representative Conyers and Representative Johnson 


1 . You acknowledge a GAO report that found it cost a bankruptcy trust $1 million in attorney fees 
to respond to a discovery request. What if that bankruptcy trust received a thousand such 
demands? 

Without the FACT Act, such a scenario would be costly to the tmsts. This example referenced on 
page 30 of the GAO report, is the type of costly and burdensome situation the FACT Act will prevent 


The total number ineliides the T H Agriculture & Nutrition, LLC Industries Asbestos PI Trust and the Leslie 
Controls, Tnc Asbestos PT Tnist, both of which did irot become operational until 2009 but liavc since lowered 
their respective net claim pavmenls. 

" Scarcella, Marc C. and Peter R. Kelso. “A Reorgeonized Mess: The Current State of tlie Asbestos Bankniptcy 
Trast System” Mcalcy’s Asbestos Bankruptcy' Report 14, no. 7 (2015). 
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from happening in the future, resulting in significant cost-savings by tlie trusts. Page 30 of tlie GAO 
report reads: 

“Such costs may include the legal fees associated with their duty to preserve the eonfideniialJty of 
claim forms as well as the costs of finding, producing, and reviewing the information sought in a 
valid discovery request. According to officials for 2 of the I / trusts whom we intei'viewed, paying 
these costs would deplete trust assets, which exist solely for the purpose of compensating asbestos 
claimants. For example, officials for one of the trusts we interviewed said the trust ineurred $l 
million in attorneys ' jees over a request to disclose every document on every claimant, as the trust 
attorneys had to review each document to delete confidential information not germane to the 
subpoena. ” 

The quarterly reporting requirements of the FACT Act will not require any document review or 
document redaction. In fact, the entire process eliminates any costs associated with attorney fees. 

The bill simply requires that the trusts use elementary computer programs to extract basic claim 
information that is akin to tlie information publically available on asbestos lawsuits in tlie civil tort 
system. The infomiation required in tlie quarterly reports are maintained by the tmsts in electronic 
databases as independent fields of data that are distinct from other fields of data tliat may contain any 
sensitive medical, personal, or any other data that is confidential in nature. As a result, it is easy and 
cost effective tor trusts to produce reports disclosing (i) who has filed a claim against the trust (e.g. 
claimant name); and (ii) what exposures have been alleged in each claim (e.g. alleged sites of 
exposure, dates of exposure, and occupation/industry of exposure) without disclosing more sensitive 
material not germane to tlie asbestos claim. 

Additionally, the FACT Act will standardize across trusts the process in which they respond to third 
party requests for claim information under appropriate protective orders. Currently, some trusts 
already respond to third party requests by searching their claims database for individual claimants and 
providing hiformation as to whetlier or not a claim on behalf of the individual has been made. Tve 
seen trusts charge fees for this claimant search ranging from $0, SI 8, or at most SI 00 so it is clearly 
not a burdensome process. Once the search has been conducted and the matching claim is identified, 
producing the additional claim information that may be required underthe bill would require a 
minimal level of additional effort. Furthermore, the FACT Act requires that the requesting third party 
pay reasonable costs for producing the information, thus sliifiing the cost burden of production away 
from die trusts. 

2. Professor Brickman states that “several hundred thousands deaths will have resulted from 
asbestos exposures.” As an economist, what in your estimation would have been the result if 
asbestos product manufacturers did not conceal from consumers for decades the fact that 
exposure to their products could result in death or injury? 

I have not conducted such an analysis. 

3. Should prospective employers have access to an asbestos victim’s exposure history? 

They already do through public tort lawsuits that include far more personal information about 
asbestos claimants than the FACT Act is seeking from tmst disclosures. 

4. Should lenders have access to an asbestos victim’s exposure history? 

Tlicy already do through public tort lawsuits that include far more personal infomiation about 
asbestos claimants tlian the FACT Act is seeking from trust disclosures. 



200 


5. Should insurance companies have access to an asbestos victim’s exposure history? 

Tlicy already do through public tort lawsuits diat include far more personal infomiation about 
asbestos claimants tlian the FACT Act is seeking from trust disclosures. 

6. Do your clients, who are defendants in asbestos lawsuits, typically disclose all of the details 
concerning their settlements, which often acknowledge liability for causing injury based on 
asbestos exposure, in the public record? 

I am not an attorney so I cannot speak to the infomiation disclosed in settlement agreements. 
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C ScareeUa and Peter H Kelsti Hespmuet are utlcvwej 

Introduction 

In 2005, rlur Chairman of our hrm, Dr. Charles 
tesrilied bclorc a United Stares Senate judidaf>' Com- 
mitrec us to the long-term financial fcusibility of the 
proptMcd $140 billion federal asbestos mist fund (S. 
852 Fairness in Asbestos Injur)' Resolution (FAIR) 
Act). In his testimony and associated rcpiirt, Ur. 
Bates cautioned that the proposed claim qualiBcution 
criteria of rhe FAIR Aa csrablishcd a lower compensa- 
ble claim threshold for certain injury classes relative to 
the tort system. As u result, lie predicted rhar chc num- 
ber of claims tiled against the national fund would far 
exceed the levels one would expect b)' extrapotaring the 
tort history, t herefore, in order for the FAIR Act to be 
financial feasibility cither 1) the funding would need to 
be ■SL'T to a level sufficient ro compensate all cunvnr and 
fiinireclaims based on rhe cainomu: incenrivex created 
by die crusr procedures and qualiht^tion criteria, or 2) 
the trust procedures and qu<ilific^tion criteria would 
need be more doscly tailored ro mimic chc resolution 
and valuation pnicess in the roit system fmm which the 
$H0 billion in profniscd Binding was based. In gen- 
eral, Ignoring sticli differences between the incauives of 
the tort .system and those created by an administrative 
trust would lead to an underestimate of dK number of 
expected tnuc cluiim and would result in rhe prematUFc 


insolvency of the fund decades prior ro its intended 
duration, ‘ 'lliough the FAIR Act failed to pass In 
20(Ki. nearly a decade later chert are dozens of indivi- 
dual a.sbesros bankruptcy' misn that arc opirating under 
a similar procedural construcr; and as Dr. Bates pre- 
dicted in 2005 in tvlarion to the FAIR Act trust, many 
of rhese current asbestos trusts have experienced a dra- 
matic, premarua* deplctiun of funds. 

Asbestos bankfupTC)’ misr funds are intended ro pay 
initial and future claim.s in an e({uitablc manner decades 
into the future. Fiuwwer. due to the accelerated lieplc- 
rion of Binds, many asbcsTiis trust dainiaiu.s rtxeivconly 
iujf as much today as cximpared m chc amounts simi- 
briy situated claimants received from die same mists just 
six years ago. In fact, on April 28. 2014, the UNR 
Asbestos Disease Cbints I nisT Bled a motion wirli rhe 
United Srarcs Bankruptc)' Coun for the Nonhetn Dis- 
trier of Illinois, requesting permission to terminare 
operations in rhe year 2019; decades prior to the ex- 
pcctni duration of chc trust and forcca.s(cd compensabk- 
claim filings. While the UNR rnwt rciminarion repre- 
sents the most extreme ease of trust insolvcnc)'. the 
events that led to the UNR tiusi mocioti for premature 
termination are indicaove of the systemic flaws of rhe 
current rrusr 5)’stcm and its procodurat consrnicr diar 
inceniivize.s the over Bling and payment of tenuous 
claims. The resulting disparate treatment between initial 
and future ctaim.inrs raises atnccras over die lack of 
crust tiperadonal transparency, and whether or not die 
procedural design of these trusts has resulted in a s)'stem 
of Imtstutwnalized hraud*' that ha.s led to die improper 
depletion of funds and financial harm to those plaintifR 
rhar arc the most impaired. 
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The foilowing commciuan' will illitstracc how the sta- 
(lu quo takst prtKcciural consrrticr is flawixi, rcsiiltitig in 
an adverse ttcarmcnr of fuaire claimanrs. and similarly 
placing those crusrs at risk of premature insolvency. 
Addirionally. the commenrar)’ will demonstrate that 
the continued inequitable treatment of current and 
future claimants noccs.sitatcs a change in the prucedua'S 
governing these trusts, and at tlic very least squires a 
ga*ater level ofrrusr openiritmal traiuparcncy. * 

Trusts Continue To Reduce Their Net Payouts 
To Individual Claimants 

AsbCvStos bankmprev under section 524(g) of the U.S. 
bankruptcy code is unique compared to traditional 
chapter 1 1 rcorgani/ariuns in that a majorit)’ of the 
creditors do not exist at the time of conhrmarion. 
T he latent nature of asbcsriM-relatcd injuries, when* 
(he diagnosis of an asbestos-related disease can occur 
dccadcK after exposure, creates a future cieditor class of 
claimants that is unknown in tcrm.s of both quantity 
and compensable value at the time of bankruptc)'. 
Nevertheless, the basic principle of 524(g) reurganua' 
(ion and bankruptcy in general, is that claimants within 
the same creditor class be muted in an equitable man- 
ner. rherelure. bankniptq' courrs allow for rlw cstima- 
rton of hirure Hnancial claim ohli^tioiu in onler rn 
determine a sufRcient levd of funding necessary to pro- 
vide cquirahie treatment for horh initial and future 
claims. However, the estimation process can only be 
eIR'ctive if the csvntual 'fru-si Distribution Procedures 
(‘T'DP*) that govern the compensability and valuation 
of claims air based on riu* filing and resolution expcaa- 
tions that underlie the actual bankruptcy csrimacion 


furecasu. Any divergence between the forecasted 
value of Kitiirc financial obligations and rhe actual 
application of the trust administrative process will cnc- 
ate shonlalls in funding to the detriment of future 
claimants. 

Possibly the most egregious example of inequity 
berween initial and future xsbc.scos claimants in a 
524(g) bankruptcy occurred during die rcorganriatioii 
ofT H Agriculture & Nutrition (*T‘HAN*); die fticas 
of k)ur co-audiorcd 201 1 Mealcy s cummennuy tided 
l^rc-Packagcd Plan of Inequity: the financial abuse of 
fiirurc ctaimanu in the T’ H Agriailturc & Nurririon 
524(g) asbestos bankruptcy'.*' T’hc commentary details 
the events that led to the T HAN trust paying initial 
claimants a .^33% premium compared to fiinirc clai- 
mants. In short, the bankruptcy* plan proponents all 
assured (he bankruptcy court that the $900 million in 
pn'tposed trust funding would be sufficient to pay ail 
current and future claims in an equitable manner. 
However, rhesc assurances were .sup^torted by projec- 
tions of future claim obligations that were not estimated 
ba.sed on the resolution and valuation criteria .set forth 
in the proposed TTIAN TT)P. As a result, the THAN 
trust immcdiaa'ly distributed dose ro $400 mtilion in 
negotiated claim obligations to pending daimaim that 
voted in favor of rhe plan of reorganization (“A.sbe.sto.s 
PI Voting Claims''). After the fact. THAN reduced the 
net payout available to fiirurc claimants to rfic 
level of those initial Asbc.sto5 I’l Voting Claims. Higurc 
I illu-strates the dramatic, and immediate inequity bet- 
ween initial and Future claimants under the T HAN 
plan of reorganization and proceeding trust. 


I*'i] 2 urv 1i Thr incquiticH of the TTIAN fniM 
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‘Hic abiiic)’ fi)r the I'HAN trust to reduce net pay- 
outs CO ftinirc claimants was the result of a "Payment 
Pcfocnr^c’' mcdianism that bankruptcy aiurts alitw 
asbestos trusts to adopt in order to mana^ claim pay- 
ment distributions in the event that future Hnancial 
expectations cliangc over rime. Hor example. If future 
liability expectations increase relative to assets, then 
trtisrs will likely decrease individual claim payments 
in an attempt to maintain sufficient assets for future 
claimants. Conversely, if future liahtlit)' cxpecrarions 
decrease relative to assets, then trusts will likely increase 
individual claim payments, and in most instances 
will provide a retroactive, or "'I'ruc-Up* payment to 


pirviou.sly paid cbimants equal to the differena* bet- 
ween what they previously received from rite trust aitd 
what rhe trust is oirrcnily paying similarly situated 
claimants. 

Unfi)rtuiuteiy fcr future daimancs, recem history has 
seen a dramatic decline In Payment Percentages, hnr 
example, currently there are 23 trusts thar arc paying 
claimants less today than in 2008, and 1 1 ofche 23 trusts 
liavc had to decrease the nee claim payment amouni 
more than oncc.^ In ennerast. only nine crusts are paying 
more on a per claim bases today titan in 2l)08. Higiire 2 
sumrnari/.cs these changes in Payment Pcrcentagpi. 


I‘'i8urc 2: Summary of Payment Percentage C'hanges since 2(M)8 
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To quantify the impact these changes in Payment 
Percentage! can have on net claim payments. Figure 3 
summarizes the net claim payment fur 6 large trusts 
(8 potential payments) that were processing and paying 
claims at the Delaware Cbims Processing Facility 
(“DCPF") as of 2008. Even with ilie Armsertmg 
World Industries trust increasing its net payout by 
more than 73%. the uvcmll payout to a mesothelioma 
claimant cnIleaiQg oil 8 pcrcntiol payments acmes the 6 
trusts is 46% lower as of yearend 20(3 compared to 
yenrend 2(K)8. 

The experience of the DCPF trusts is consistenc with 
the trust system as a whole. As previously described, the 
I^aymcnt Percentage is a function of relative cxptcni> 
tions for both ftittire assets and liabilities. For example, 
che UNR trust nor only experienced an inercase in 
tenuous claim Hhngs. but the trust's investment in 
the reorganized debtor also lost signiheanr value over 
time leading to lower chan expected available a&scLs. 
However, os we derail below, in inasi insranccs a 
decn.’asc in Payment Percentage is primarily due to 
higher than prs))ectcd claiming and resolution rates 
rather than hnaneially-driven factors, even during sig* 
niHcanr pcriosls of economic recession. 

The Current Financial Standing Of Bankruptcy 
Trusts 

Prior to 2006 the trust system was a rclatrvciy minor 
source of plainriff compcrvsation as there were only a 
hauilhil of active trusts, with rural assets of lesi chan $8 


billion. However, since 2006 more chan 30 rni.sr6 have 
been creared through bankruptc)’ reorganization, fund- 
Ingtiie trust system with more than $23 billion in assets 
and yielding Si 7 billion in plaintiHF conipcnsation. In 
2013 alone, the trust system received more than $1.5 
billion in additional funding, the highc^r level of new 
funds received since 20(W. 

A majority of the 2013 funding resulted from the 
resolution of appeals to the conHrmarion plam pro- 
posed in rhe A.P. Green, North American Refraaory 
(NARCO), and I'hvirpc Insulation bankruptcies.'*’ In 
2014. the confirmations of I*ittsbutgh Corning, W.R. 
Crau;. Specialty Produas Holdings. Metex, Quigley, 
and F'lintkotc will provide moa* than $8 billion in 
additional funding that was still pending as of yearend 
2013. Figure 4 illustrates the annual a.ssec5 oFthe trust 
compensation system. 

In addition to direa funding from debtor contributions 
and insurance settlements, die trust system has also 
earned $6.6 billion on its investmenrs since 2006 
(4.1% annual return), which includes significant losses 
in 200ft during the stock market recession. Between 
investment income and capital gains, the $6.6 billion 
in earnings and asset appreciation since 2006 has offset 
nearly' 40% of the cbim payments made over the same 
period. In fict. in 2012 the trust system earned more in 
investment income and capital gains than was paid out 
to claimants. Figure 5 siimmari/es the BnancjaJ acriviry 
of rhe crust system since 2006. 


Figure 3: Net Mesothellomu Claim Paynienis from DCPF trusts /dollars m ihnusanJsf 
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From a F igh level, the rnui system appears to be earning 
u reasonable race of rccumi cspcciall)* considering chat 
tno&c crust ugreemenrs mandate a relarivcly conservativf 
investment strategy geared towards asset preservation as 
opposed CO high growth. Figure 6 summarizes (he 
wcigliicd-avcragc assa allocation from 2007 ihrouj^ 
2013 for 15 of the largest crusts as measured by Coral 
lair marker value of irn'esimcnts as of ycarend 2013.*’ 
'Die 2013 fair marker value of investments curaled over 
$15 billion across the 15 trusts, representing more than 
K0% of confirmed trust assets. 'Die data indicates that 
rrusLs allocaa* a majorir)’ of afficts in conservative fixed 
income headings as opposed to equities that arc subject 
CO more potential voiadlic)'. 


'I'hc data illustrated in Figure 0 also shows rhai while 
many trusts emerge from bankruptcy with s'lgniBcani 
(Xfuit)’ in the reo^;anized debtor, most of those shares 
arc liquidated following confirmation, which in turn 
helps to diversiK' the os'cnil tnisc portfolio and mini- 
mize risk; a siratcg}' that may have helped the UNK 
trust, assuming the liquidation of the nrorganixed 
debtor stodt was a viable opdon in Hie late 1990$. 
'Ilterelbre, from an investment perspcaive. most cur- 
rent trusts cIcaHy rake a conservative approach to 
asset management. However, as important a.s a rea- 
sonable return on investment is to the trusts, the 
long-term financial viability of any individual trusi, 
and the trust system as a whole, is even more dependciii 
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ricurc 6: Truxt average asset allocation froin 2(H)7 through 2013 
Fixed liicoine 
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Debtor stock 
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on the proper liabilicy martagement and procedural 
standards summnding the distribii(ii>n ol claim 
payments. 

It's Not the Economy, It's The Claims 
Despite the rccenr trend of declining Payment Peroen- 
rages that yield significant payment reductions to 
today's similarly situated claunanct, many of the indi- 
vidual trusts rarely disclose any meaningful, public 
explanation fur the decrease. Rather must (ruses cliutise 
(O provide only vagiK* public notices of the change, with 
little to no justihcacion. 'I'o that end. it has been a 
common mUconccpcion in recent years that the sttK'k 
market recession of lace 2008 and early 2009 was the 
primary mason why w many crusts subsequently 
decreased their Payment Percentages. However, the 
actual experience of most trusts both during and follow- 
ing the 2(KI8 stock marker n.'ces.sion contradicts this 
notion. 

As the previous section showed, wltile the recession 
certainly created a temporary lois in trust assets, the 
subsequenr recovery has yielded an average annual 
return of 7.5% since 2009 across the enrin: trust sys- 
tem. In fact, the individual trust chat svas impaacd the 
most by the 2008 stiKk market recession was the Arm- 
strong World Industries (AWl) Asbestos PI Settlement 
I rusi, which held roughly rwo-thirds of its assets 
(nearly $1.5 billion) as ofycamnd 2007 in the rtxirjp- 
nized debtor's stock. As of ycaitnd 2(X)8, the reorga- 
nized AWl srock v^ue was nearly ^5% less than It 
had been the year before.*** Fominately the stock recov- 
ered the following year and continued to grow in 


subsequent years, yielding substantial dividend dberi- 
buttons to rhe trust. In fact, the reatvciy and sustained 
growth of the Aimsrrong .stock more than made up for 
the previotu losses and allowed the crust re increase 
its Payment Pcrccniage from 20% to 35% in 201.5. 
Hosvcver, what’s more signiheanr about the experience 
of AWl is that the rrusr never lowered its Payment 
Percentage despite its remporary, albeit substantial, 
loss in asset value. 

A second trust tlut was heavily impacted b) the 2008 
srock market recession was rhe Owens Corning sub- 
fund of the Owens Corniug/Pibreboard ("OCF") 
Asbestos PI Trust. The OCF tnist was confirmed in 
September 2006, and the Owens Comingsiihfund was 
provided with appmximatcly $3.4 billion in present 
value a.ssL'Cs, which included 28.2 million .shares of reor- 
ganized Oweres Coming common sttKk valued at $820 
million on the date of transfer to the inist. By May 3 1 , 
2009 the trw>c had incurivd unrealized losses of roughly 
$440 iiiilliun of the sct>dc's original transfer value, plus 
an cstimared $330 million in additional unrealized 
losses fn^m other equity and bond Investments.'** 
This substantial unrealized loss of approximately 
$770 million was likely further m;^nified by an expec- 
tation that the trust assets would have experienced a 
modest renim nn investment during its first 30 months 
of operations rather than a significant loss. 

Overall, (he temporary, yei substantial invesnnenc 
I 0 .SS likely cost rhe Owens Corning subfiind appmxi 
matciy Si billion of its initial present value of $3.4 
billion (-^30%). T herefore, when the trustees decided 
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t(» .ujt>p( a new Paymenr Percentage in June 200*), the 
initial Payment Pcrcenragc of 40% should have been 
dceixascii to a|>proxunatcly 28% liad the stock marker 
a’cession been the only ^crur leading to the rcducrion. 
Instead, the trust reduced the Payment Pcrccniagc to 
just 10%; proving thar the stock market recession was 
not the primart' h^ior that drove the reduaiun in Pay- 
menr Percentage. In face, if the dramatic decline in 
Payment Percent.^ was primarily due m a stock mar- 
ker recession, rhen the Owcits Coming subhind would 
have inca'ased die Payment I’crcairage in subsequent 
years the market recovered. However, rather than 
increasing die Payment Percenrage. die Ov.’ens Com- 
ing subfund eventually dropped the Payment Percen- 
tage again in September 2012 to jusr 8.8%. 

Owens Coming is not alone. As previously noted. 1 1 
trusts have reduced their Payment Percentages more 
than once since 2009, suggesting that the entire rrusc 
system U not sufU^ring from a poor inw.scmair strategy 
or the lingering cflects of the stock marker recession, 
but rather higher than projecced levels ol claim filings 
and rtsolurioiis. 'l o iiltistracc the degree to which claim- 
ing rates have outpaced initial pmi'ccrioas iusc look at 
the experience of the United States Gypsum TUSG") 
trust. When the USG crust was confirmed in 2006, it 
was funded widi $4 billuin in aasen to resolve all exist- 
ing and future asbestos claitm over the prtxxeding four 
decades, nur aust bt^n processing claims in February 
2007. and by the end of 200^) it had made $1.5 billion 
in claim payments, including nearly $900 million in 
2009 alone. In rraction to tliis iiiglicr than expeaed 
level of expenditure, the trust dropped its initial Pay- 
ment Pcrccnt.igc of4S% down m 35% in April 2010, 
and then again to 30% in November 2010. I’he most 
n.*ccnt reduction occurred in September 2012 when the 
Payment Percentage was dropped to 20%. 

In order co fully appreciate the div'crgcncc from initial 
to current cbim expectarions it helps to rransiate the 
Payment Pcrcencigc and claim payment statistics into 
gross claim valuation terms ('Liquidated Value"). 

• Upon confirmation the USG trust valued all 
present and future claims at a pretent value 
of $83 billion: At an initial Payment Percen- 
tage of 45%, thi.s implies an initial cx^K’ctation 
char die iJqtiidaied Value of all cuirciu and 


furure trust claims was approximately $8.3 bil- 
lion (in present value terms) when the crust was 
confirmed in 2006."'* 

• As of yearend 2013} the USG trust had 
already resoKed a gross Liquidated Value of 
$6.9 billion tn claims: fhrough 2013. the rrtisr 
made $2.6 billion In claim payments net of 
applicable Payment Percentages applied over 
rime, When these payments are reprc.sentcd in 
gross terms (c.g., gross of any Payment Percen- 
tage application) it sugars that since 2006 the 
U5>G Trust has alrcad)' resolved approximately 
$6.9 billion in claim Liquidated Value. Hiat's 
83% of the total claim liquidated Value the 
trust initially e.xpectcd to pay over the course 
of 40-plus years. 

• Current estimates sugge.st that (he USG trust 
will ultimately resolve a gross Liquidated 
Value of more than $16 billion: I'hc fact 
that the use trust had $1.9 billion in assets 
remaining as of Januat)' 2014 and a Payment 
lVrcencap:of20%, suggests diar the mist expects 
the Hiruro Liquidated Value of claim moluriom 
to be $9.2 billion (In present value terms) in 
addition tn the $6.9 billion piwlousiy valued."' 

If their cuircnt estimates aie cortecr, the USG trust will 
cvcnrualiy close its doors decades from now having 
resolved more chan $16 billion in claim Uquidaced 
Value; nearly double initial cxpccutions. I'he experi- 
ence of rhe USG trust, which has been .shared by nearly 
two dozen other trusts, raises quesrions regarding the 
manner in which banknipro' trusts quallf)’ and value 
claims. '\ o date, the current valuation and qualification 
criteria of ilie USG trust, and many others, have noi 
been in-line with tort expenditures or batikruprcy coiirr 
expectations at the time of plan confirmation; which U 
to say (hat tlir procedures adopted at plan confirma- 
tion were not designed in a manner consistent with the 
lunkrupicy estimates of expected tort expenditure and 
related binding."* As a result, them has been a pn.*cipi' 
tous decline in (rust payments to similarly situated 
claimants. 

Do The T rust Administrative Processes Sacrifice 
DiligenceToThe Detriment Of Future Claimants? 
In 2(H)2. rhe Manvillc trust adopted a nL*w 1*0)', whidi 
provided an updated framework for die administra- 
tion, review, resolution, and payment of claims."^ 
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Figure 7: Trust expenses category as a percent of total Trust expenses^ 
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These' pmurdurcs wcrc.subscqucnrly adopted by dozens 
id proposed trusts that were pending bankrupto' rcor' 
gani'zation during chat rime. In regards to Llaimant 
ipulilying medical and exposure criteria, there arc 
ncarl)' 40 trusts chat currently operate under procedures 
that art: substantively similar, if not identicaj, to rhe 
Manvilic 2002 'IT)1\ These boilerplate trust procedures 
aiv designed to compensate quaiib’ing claimants expe- 
ditiously with mininul uiminisrrativc and craauctional 
costs. Unlike lawsuits filed in the tort system, the trust 
compensation pmuss is intended to avoid rhe time, 
expense, and resource burden often associated with 
liti^tion. 

As previously summarized in Figure 5. smcc 2006 the 
rnisf sy.srcrn has spent jiui under 51.3 hillUm in opera- 
tions administrative, and litigation costs rctaiivc to $17 
billion in claim payments. 'I'he Rgurcs in Figure lur- 
rher surest rhat over rhls same period, approximately 
30% of cruse expenses were assoctaced with claim pro- 
cessing costs, or roughly 5370 million. When com- 
pared CO the $17 billion in claim payments made over 
(hat same span, it suggests that rite crusts aix spending 
approximately 2 cents to review, prcKess, and pay $ 1 .00 
in claim payments. Hunhermore, even if one a.ssumcs 
that 100% of the legal ^md Professional Fees ate dedi- 
cated to the audit and verification of claim approvals, 
tltesc cOkSti Would only account for an additional 2 cents 
for every Sl-OO in claim payments. 


I'he manner in which tru.sts ndminmer claim resolu- 
tions can be tnexpensK’e for the trusts, as welt as fiir 
the claimants, and claimants* counsel. The sundardt/j- 
cion of resolution procedures across iruATS allows clai- 
mant counsel to utilize die same claims material for 
multiple trust .submissions, chits minimizing the filing 
cost per claim. However, as we will discuss Fiirthcr be- 
low. to the extent this ciunmon procedural construct 
allows for inconsistent or qur.sriunablv claiming bdia- 
vtor, the ease in which multiple enut claims can be 
made will only perpetuate that accelerated depiction 
of funds. 

Ftirrhcr expediring rhe abiliry to file claims against 
muiciple trusts is the use of |oint priKcssing faciliric.s. 
Most trusts cither conrraci with cxi.sring asbestos 
claim facitirics such as Verus, l.LC (“Verus”). or by 
partnering with oik another to establish a multtplc 
trust pnx'cssing facility like DCPF. These facilities 
reduce administrative and processing expenses by 
leveraging overhead and other fixed costs across 
multiple trusts. In doing so, these facilities create a 
‘one-stop shop' allowing plaintiFfartorneys to ckvrro- 
nically file bulk claim submissions agaiasr multiple 
trusts.*^ Verus and UCPF rcprtscnr die two largest 
facilities both in number of crusts and total a.sscrs. In 
f^c, as of ycarvnd 20 1 3, of the $ 1 8.6 billion in con- 
firmed crust assets, $14,2 billion is assoiiated with 
one of these rwo fiicilicies. I he two facilities were 
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Figure 8; Trust Assets and Claim Payments by Gaims Administrator (dollars in milhom) 
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rupimsihlc f(ir over 75% of ail crust claim paymenct in 
2013, and over 80% since 2006. h'igurc 8 provide.s a 
summary of these* figures. 

The COST and cime-saving bcnchis of dw cunvm trust 
sy.yrvm are* obvious as billions of dollars in claim pay' 
ments arc made each year with minimal cransaaional 
burden. However, (he ease in whicli claims can be made 
again.*iT mulnple trusts at one time, coupled with the 
limited level of crust due diligence, generates more 
claims than any single rrust would have otherwise 
lea'lvc'd. 

For instance, the Cclotcx Asbestos Sctdemcnc I'nist 
was confirmed in ITcccmbcr 19^16 and began pro- 
cessing claims as of February 1998 with an initial 
Payment Pcfcennifp of 12%. During the late !990s 
and early 2000s. the trust wa.s inundated with non- 
malignanr Riings, leading ro higher than expected 
claim volumes,^’ As a result. Celocex lowered its Pay- 
ment Percentage to lO^b In June 200 1 . At the time, this 
was a common reaction amongst otftcr operating rrtui.s 
to die waveof non-malignanr tilings. asManville, Kagle 
Plcher, and UNR also lowered Payment IVrcentages. 
However, in subsequent years, rhe les’cls of qualit^ing 
non-malignant claims subsided, and many trusts began 
ro increase Payment Percentages through the mid- 
2000s. In June 2006 Cclotcx increased its Payment 
Percentage ro 14.1%. 


Also in 2006, the Cclotcx Trust entemJ into a joint- 
facilit)' agreement with four other trusts that were 
recently a^nfirmed from bankruptc)' ^colgan^^a^ion; 
Armstrong World Industries. HalicucL & Wilcux, 
Owens Corning F'ibreboard, and United States Gyp- 
sum. 'riw joint facility became rhe DCPF*.'"'" /\s pre- 
viously noted, this consolidation of rnisrs at a single 
facility creates cast-siiaring benetits to the trusts and 
resource efficiencies lor claimants and claimants' coun- 
sel. Howcs'cr, it also makes ir very easy for claims to lx* 
bled against a parriciilar trust that may odierwise noi 
have been made. 

For Cclotcx, 2007 yielded the lowest number of 
claims^ paid to daa*. In turn, the trust increased its 
net individual claim paymenis in June 2008. cHcc- 
tivcly yielding an 18.3% Payment Percentage.'* 
However, these higher payment levels were short- 
lived. by 2010. G.'l 0 (O( dropped its Payment Per- 
cenrage to 9.4% and then again ro 6.5% in 2013; 
decisions that seem counterintuitive oonsidering that 
overall levels of new claim filings against Cclotcx 
should have been a fraction of the peak levels ex* 
pcTicncc*d during the non-malignant wave of the late 
1990s and early 2fX)0s. One porcmial explanation as 
to why claim filings and resolutinn.s were once again 
ourpadng pm|ecriom is the facr that by 2009 many of 
the newly formed DCPF trusts had received high 
volumes of pre-peririon and pending claims that may 
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have created residual hling^ agaiitsc Cclotcx rhac odter- 
wise iTti|u;h{ not [tavc been made. 

Is The Current Trust Procedural Construct 
Antiquated? 

A ri)P will provide a list of compt^mable disease catc^ 
gtjrics dial may range lin^m malignant asbcsms'tdared 
iniurics such as inesuchclitmia to less severe nun- 
malignant respiratory conditions such as asbestusis and 
pleural plaques. Hie compensable disease categories and 
corresponding scrrlemcnr values are inmuleti to com- 
pensate claimants based on the relative values tor sub- 
stantially similar claims in the tort system.'^ Hov.'cs'cr. 3s 
previously noted, the TDPs and compensable claim 
criteria arc often less discriminating than individual 
claim resolutions in the tort system. As a result, the trusts 
are incenrivixed to create an over hling of dainu. Morc- 
oNTr, as trust compensation criteria and settlement values 
arc static a-lnrivc to tort sysa'm. their pruecdures become 
antiquated relative to a shifting litigaikm environment in 
the tort system, 'rhis raises questions alxiur the appro- 
priateness ol trust payment and ({ualihcation criteria 
relative tn current tort compensation. Pigurr 4 sum- 
mari/xts the minimum presumptive (.pialibcacirui criteria 
adopted by most trusts under the boilerplate TDP. 

1 he general willingness by mists to continue w pay 
claims iliat are tenuous from either a medical or catisal 


standpoint enatet an alternative compensatiun system 
far removed from current ron standards. I*or example, 
while recent tort trends show an increase in lung can- 
cer lawsuits, there i.s little indication that a significant 
proportion of these coses arc currently being resolved 
for payment in the tort ssmem. On the other hand, 
the trust qualification criteria of many trusts are nor 
as discriminating. In lace, the UNR trust cited a re- 
cent increase in lung canar eases as an uminticipated 
development leading to their morion for early termi- 
nation. l imited trust disclosures with injury'-Ievcl sum- 
nrary* statistics indicate that lung cancer claims 
constitute an increasing proportion of malignant 
crust filings mlarivc to mesothelioma claims. Tliough 
lung cancer trust claims arc paid amounts sulxstanrially 
lower than mesothelioma claims, any unanticipated 
inacjsc in filing and rc'solurion rate.s could undermine 
current Payment Percentages. Higurc 10 illustrates 
this growing shift in malignant crust filings towards 
lung cancer claims. 

An even starker example of the antiquated njirurc of 
cunvnc PDFs b the continued payment of certain 
non-malignani injury claims. For nearly a decade 
most tort jurisdictions have adopted inactive dockets 
for non-maltgpunt claim.s that do not meet minimum 
medical impairment rhnrshulds; thresholds that far 
exceed rhe qualification criteria accepted by most 


Figure 9: Trust Presumptive Medical nnd Exposure Criteria^’ 
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Figure 10: Shifts within trust malignant claim filings 
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Figure 11: Number of claims paid by select trusts that were confirmed in 2006 
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trusts lor the lesser impaired non-molignant injury 
categories. Moreover, other trust disclosuix^ seem to 
suggest that non-maJignaiu screening operarions arc 
tma* again being ucili'/rd. albeit on a smaller scale. As 
illiisfraccd in Figure ( 1, large crusts such as Armstrong 
World Industries. Babcock fic Wilcox. Owens Coming. 


Flbrcboard. and U.S. Gypsum each cleared signiAcaru 
non-malignanc pending claim inventories berween 
2008 and 2011. yet ha\*c sriil paid on average more 
nearly 13.U00 daim.s in each of the last two years. 
With less than 3,IX)0 new diagnoses of mesothelioma 
each year in the Unired States, this dara suggests that 
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Figure 12: Trust and tort system distribution of claim payments by disease 



up to I O.tXMl contemporary, non'mesotheiiuma claims 
were Mid by tlic: trust system in each of the last rwn 
yKirs. 

Regardless of whether rhe current levels of compens- 
able tciur claims arc being inHuenced by a nc^s' h)cus 
on lung cancer recnitement, or a renoved interest in 
non-mal^ahr screenings, it is the itirrenr 11)1* criteria 
chat provide the eauiomk incettiives for piainiifT at- 
torneys to seek our and tile such claims. As a result, 
claim resolutions in the trust system represent a stark 
divergence trom contemporary turt compensation 
trends. Figure 12 illustrates the current differenev in 
claim payment distribution between die trust and tort 
sysrem.^^ 

Moreover, ilu* incenrim and resulting claim bcliavior 
could have been reasonably predicted even prior to 
most trusts becoming operational. One of the many 
tegisUrive debates over the afurementioned HAIR Act 
centered on the crust fund's willingness to provide 
compensation to lung cancer claimants who may have 
smoked tobacco prc>duct$. Dr. Bares' testimony before 
rhe U.S. Senate Judiciary Committee provided a report 
detailing how the trust would become iasoivent due to 
rhe looser criteria established to compeasate lung cancer 


ciaimancs.^^ llie qualification criteria proposed under 
the FAIR Act wa.s based on the same procedures 
adopted by die Manvilic Personal Infury Settlement 
Trust in 2002 and in place for diraens of trusts today. 
In ^r. given that hundreds of thousands of individuals 
are diagnosed with lung canciT each year in the United 
Stares, the trusts should have anticipated diac die recent 
lung cancer hling rates w'ould rise as mure lung cancer 
clajmants are recruited - us would anyone who has seen 
the many ads on television in recent yean seeking indi- 
viduals with lung cancer hir trust claim filings. 

Should Trusts Re-Consider The Current 
Procedural Construct? 

Adopting loiver l*aymcnr PCTcenragcs is an appropriate 
rcspon.se ro higher than expected claim voUimc.s. Espe- 
cially since most trusts allow for rhe afbretncntioncd 
“Ttuc-Up* pymenrs if and when Payment Pcrccnragc.s 
are increased. I'hus, from a management pcrspcciivc« 
taking a conservative position on Payment Percentage 
levels allows trustce.s the ability ro better assess the 
current and future payment expectations without 
sending coo much money out the door to current clai- 
manes, llnfonunarrly, this conservative appmadi is 
rardy adopted from the onset of crust operarioas. As 
we’ve summarized In Figure 2 and Figure 3. the initial 
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claimants rwvcivcd suKscantially more money than .sub- 
.sc(]ucnc claimants Tor a number of trusts. However, tltc 
conservative application of Payment Percentages that 
many trusts appear to be currently adopting seems to 
be nothing more than just a stopgap for a mucli larger 
issue that needs to be addressed; the current set of trust 
prtMTcdurcs produce claim filing and resolution ratc« 
that far exceed ton experience and banUtupcc)' confit- 
niariun fiinding. 

Given the current trends in dropping Payment Percen- 
tages and higher than expected claim volumes, it's 
a wonder why more rniscs arc not following the les- 
sons of UNR. In 2001. the UNR rtusr amended 
its procedures to value diftcrent disease lc%'cjs at ratios 
chat were more in-line w’irh the contemporary fort sys- 
rem.^^ Yet, current crusts seem unwilling to adapt and 
remain antiquated in regartis to certain disease quaiifi- 
carion criu'ria and relative valuacions. Mt^reover, very 
few trusts have adopted filing fires; a decision UNR 
made in 2000 in an attempt to deter the over filing 
of tenuous claims.'**^ bven at minimal levels, filing fees 
can significantly reduce die mass filing of tenuous or 
poorly documented cbim submissions. As previously 
noted, there are nine rniscs that arc currently paying 
even more n> claimanu today than they dki in 2fX>K; 
notably, five of these nine impose filing fees of I'arious 
levels.’^' 

As shown, the crust system's willingness to pay claims 
that would not be compnsable in the tort system cre- 
ates a vast in the number of cfaim.s a company 
(debtor) histurically resolved fur payment in the tort 
system versus the number of claims that a debtor's 
trust will qualify for cuinprnsation. Lxacetbating this 
dispariry in daim volumes is the fact chat future claim 
pru}ectioti& have traditionally been wetted heavily on 
the previous ton experience of the debtor and not on 
what claims the trust criteria will allow for payment, 
llie resolution procedures and related claim qualifica- 
tion criteria for each crust should be predicated on the 
valuation and rdared claim crqKrctations developed dur- 
ing the bankniptcy estimation paxress. 'I bis is critical to 
ensuring rhar sufficient crust asset.s arc availalvie m equi- 
tably pay claims over rime. 

Hoivevcr, even with the lurnefit of hindsight, the cur- 
rent crust advisors continue to propose and adopt the 
same 'fDP tliar Itas led ro the significant reduction in 


Payment l*erccntagcs fivr nearly two do/rn crusts. Since 
2011, at least nine trusts have been confirmed with 
sub.stantuUy the samc'IDl^ payment criteria, including 
the recently confirmed Specialty Products Holding 
Corporation (Bondex) and Mcicx (Kenrile) crusts. 
Moreover, the pending plan of rcoigani/ation filed in 
IX’ccmber 2014 in the Yarway bankruptcy propo.ses a 
similar ‘I'DP construct: decisions chat seem to perpetu- 
ate past missteps by a number of other trusts. For 
example, in january 201 1 the l^'slie Controls Asbestos 
Persona] Injury T rust wa.s confirrm'd with the same 
’i'DP and an initial Pa)'mcnr Percentage of 40%. As 
of May 2014 the trust had already lowered die Payment 
Percentage to just 5%. 

WOiat makes the perpetual use of this Hawed T'DP 
even more quesrionalile is that another mist distribu- 
tion construct does exist and it being uciliaed by three 
asbestos bankruptcy cruses in California.'*'' bach of 
the.se trusts insdeure a filing fee ro discourage tenuous 
claiming and have set qualification criteria tliac mom 
closely resemble medical and exposure valuation.s in 
the tort system. Unlike the TOP used hy mtjst other 
trusts, chese alternative procedures value all claim.s 
exclusively through an individual review process, 
which values each claim on multiple dimensions of 
medical severity, supponing exposure evidence, and 
economic loss. More importantly, these trusts arc able 
to value weaker, albeit qualifying claims at amounts 
that can be as low as }u$r 10% ufbase values.*'* As a 
result, each of these trusts has inetcased tlteir respective 
Payment Pcrcent^cs in n.'cent years, allowing greater 
compensation to more worthy future claimants instead 
of paying these worthy future claimants less than 
worthy pending claimants. 

Is External Oversight Needed To Ensure Finite 
Trust Assets Are Preserved? 

As previously outlined, the 'POP coupled with the 
joint-facility modd and electronic daim filing systems 
utilized by nearly every asbe-stos bankruptcy trmt 
creatt’S a claim filing pmccss that can 6enmlessly inre- 
giaa' multipic trusts. However, the individual resolu- 
tion and valuation of each trust claim h an independent 
pnwess that docs not consider the claims that are 
made across multiple trusts. Moreover, the trusts do 
not .seem to be concerned with inconsistent allegation.^ 
that may be made in the undi.'riying ton ease os evident 
by inciiisum of “Sole Benefir** cbuscs in many T'Dl’s: 
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often AilopccU po^t-bankruptcy plan conbrmarion. 
The Sole Benefit clause states that: 

^Hvuience submixted to establish proof of expo- 
mre to I hetUcessor Company} is for the sole 
benefit of tfv Asbestos PI Trust, not third parties 
nr defendants in tin ton r^stem. The Asbetttis PI 
Trust has no need far, and therefore tdaimants 
are not requireti to furnish the Asbestos PI Trust 
with ethdence of exposure to specific asbestos 
products odser tlmn time for u4neh flWdeeettor 
Company] has legal responsibility, except to the 
extatt such etftdence is rttfuired ehetolsere in the 
Asbestos TDP. Similarly, failure to identify 
IPredecesior Company] products in the clah 
wants underlying tort action, or to other 
banhruptiy truia. does not preclude the clai- 
mant from recownng from the Asbestos PI 
Trust, provided die claimant otl*erume satisfies 
the medical and exposure requirements of the 

Ashmm IVP.*' 

Hrom a torr defendanr perspective^ the taisr process nf 
operating in a vacuum cuts against tiic fundamental 
principles of fauli allocation across multiple parties, 
either on a proportionai nr several basis. However, 
rhe independent structure of the current trust system, 
both as it rdaies to the tort system and acrriss trusts, 
may be a calculated design. In an article written by 
former xsbestns plaintiff anorncy 'lorn Wilsun entitled. 
Institutionalized Pratul in Asbestos BankrufUcy Trusts, 
Wilson describes certain crust procedures as ‘loopboles* 
that were created during the bankruptcy rcorpmi/aiion 
process and allow claimant attorneys to ultimately 
“game the system.* According to Wilson: 

‘Instituttonsiltzed fraud is an inherent part of 
the current asbestos bankruptcy trust system. As 
shown, the trusts, designed by the same indsia- 
diutls who are now submitting claims, contain 
Toiipholei * allmvtng for ease of payment, often 
without the need for any real proof By using the 
looplHfles which hai*e been integrated into the 
system itself, asbestos cbtiwants can legitinuttefy 
obtaut compensation winch they are othenvise 
precluded from obtaining tn the ton system. ’ 


compensation system is highly integrated fttr the filing 
of mist claims, there docs not appear to be the same 
level of integration at die rcsolutiun or post-payment 
audit phases. Thus, to the extent Tnfitiruiionali/.cd 
Hratid exists, it i.s perpruiaccd l>y a lack of inter-trust 
tnnspaivnc)’ ur inregrarion with the tort si'seem. 

Dliimarciy, the current trust prttecss is cfKcicnt for 
compensating large numbers of claim.s, hut such effi- 
ciency is compromised when participating players 
do not act in good faith. The procedures and nilcs 
established by the trusts presume that claims bled 
again.ee them will be legitimate and based on meaning- 
ful medical and expo.sua' evidence. However, these 
same procedures can also create avenues for specious 
claiming and Institutionalked fraud. Therefore, it 
is disrtirbing when the subhead of a 2014 brief bled 
by Waters and Kraus in L 0 .S Angdes, California state 
court arguing against cnisr transparency is entitled. 
'Many Bankruptcy Trust Claims Are Not Even Evidence 
of Expoture. * Moreover, die brief « just a continua- 
tion of die same type of rhetoric proAered by other 
plaintiA attorneys throughout rite years in various for- 
ums. In 20(1H, plaintiff attorney Steven Baron made 
similar statements in Texas state court before judge 
Mark Davidson. 

'You asked some questions about the claim 
form. Interestingly the daini form and what 
you must prove, you do not eivn have to prove 
exposurt. The trusts readily acknowledge our 
products u^ert at many, many job sites and 
they give you the list. Ihey are on the uvb for 
the whale world to see. If you worked at one, 
all you have to lay is. I uvrked there. That is 
all. No more inquiry. No more statements. No 
more allegations. By the u>iiy. unth respect to 
mesotI*elioma. all one needs to proi>e their com- 
pensation, at least for an expedited claim, which 
u what he (Robert Riley] rrvu talking about, is a 
pathology report for an accredited hospital that 
sap mesothelioma. No tausatson. Nothing like 
that. One fiber - no fiber. / worked at a place 
decades afrer the product was there works for 
mesothelioma. ' 


A trust system diac is designed to make multi-trust 
filing .‘IS inexpensive as possible dearly has the infra- 
structure capabilities to leverage a higher degree 
of rransparcncy through more robust disclosures. 
However, it appears that while the current trust 


It would appear fmm diese sQCcmcnts by practicing 
asbestos plaintiff airurnci'S diat the avenue for aimpcn- 
sadon fimm bankruptcy trusts is not contingent on 
exposure to the asbestos products and/or operations 
of the rcoiganizcd company. The statements seem 
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more in-line with Tom Wilson 's anick* and support the 
Fact that the current trust compensation rules can allow 
lor crust assets to be depleted by anuuus claims. I his 
type of bankntpcc)' claim hlin^ bchuvtur raises issues 
rc^rding the lack of g«>vcrnancc currently in place co 
eliminate paymenr to such claims os well as the ethical 
duty ul plainrifT counsel to only Hie claims that allege 
cxpo^iurc CO die produce.^ and/or operations of reorga- 
nized comp.inics. 

The most logical form of external oversight to the 
operations and activities of asbestos bankruptcy trusts 
would seem to come from the federal bankruptc)' 
and district courts that conHrm rhe debtor's plan of 
reorganization. However to date, those courr s oversight 
of the trusts seems to end in a *de-lsK:to' manner uprin 
plan conHrmaiion, as die oversight of a resultant bank- 
ruptcy trust is left largely wirh appointed trustees and 
trust advisors. 

'Hie administrative governance and structure of c'ach 
trust is established dunng the pendency of the bank- 
ruptcy case and involves negotiations between the 
debtor and various creditor ciossts. J'he most inHiienctal 
of these creditor classes is the current asbestos clai- 
mants repnrsented by the Asbestos Ciaimani Cummit- 
tec ("ACC’'), which is typically comprised of the 
plaintiff attorneys rhar hold the highest number 
and/or value of pending claims against the debtor ar 
the time of bankrupto'. Not only dues the ACC hold 
the highest number of creditor votes towards bank- 
ruptcy conlinnarion, but oltcn times it U the ACC 
that negotiates with rhe debtor over the appointment 
of a legal representative lor future claimants (‘FCR’}. 
Likewise, the ACC also participates in the sciectiun 
of Trustees m lie appointed as trust Hduciarics upon 
bankruptcy plan conHrmaiion. Following bankruptcy 


conhnnarion, the ACC assumes a trust advhoiy rtik 
as the Trust Ads'isoty Committee (TAC") along »irh 
the FCR. 

Figua*^ 13 summarizes ACC law* Hrms that have attor- 
neys as TAC members on the higlicsr frequency of 
trusts and die recent assets held and claim payments 
made collectively across those trusts. As evidenced 
from the number of trusts and the billions of dollars 
in crust assets that these pUintiHF Hrms both advise co 
and claim against, this mist advisory role has largely 
been repeated over time wiiii many of the same players. 
Moreover, rhe ACC/’l’AC members appear to be al- 
most exclusivdy responsible ftir the dcsigri of the ttust 
prtKxdurca. I n addition to the aHm'incniioncd quon* by 
Steve Baron in front of Texas sracc court Judge Mark 
Davidson, he goes onto explain his role in the drotring 
ofTDPs; f^rrionatly, mt, unvtf much of the laupMfr in 
these tiiKUfftents. Whet! I tiithi > uWlc'. / «wi there otui 
Hfuptmted. 

The uiHuence of the ACC os to the appointment of 
Trusiccs and FCRs, has led to a similar pattern of con- 
solidation at both these positions. Currendy, there ate 
a number of individuals serving as either I'ruscecs or 
FCJRs aaoss multiple crusts, which raises questions as 
to their independence from the ACC, who is in large 
part re.spon$ibie for their initial and subsequent 
appointments. In turn, to the extent such a paradigni 
exists, it could luster a “Hix guarding the henhouse’’ 
culture, whidt seems ro Ik supponed by Tom Wilson's 
claims of imrimtwnalieeti Frattd. Absent a complete 
natrucruring of the current trust governance and pro- 
cedural cunsrruct, there arc alternative solutions that 
could help disincentivize inconsistent or specious 
claiming bcliavior, and help prevent lurcher inequitable 
treatment of Hitute claimants. 


FiKure 13: Summitry of TruM A!Uict» und Clnim Pnymcntx by TAC' Firm uhlhrs m nuUtonsi 
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One such solution isj greater level of trust cnnsparcnc)' 
through claim level disclosures that arc standardized 
across (he entire trust system. Proposed federal legida* 
rton such as the f urthering A.sbcstos Claim Transpar* 
cncy (HACr Act) bill wotild requite public, quarterly 
rrusr disclosures that will provide a level of claim dcail 
akin to what is currently publlcally available for civil 
tort claims.'*’* When an asbestos lawsuit is hied in the 
tort itv’srcm, a public complaint disclo.scs the idt*ntic)’ 
of the plaintiflfs. and all the dcicndants named in the 
lawsuit for which the plaiiuilTs are sccktng compciisa* 
rinn. In addition, these complaints typically provide 
gcncnl allegations of exposure, and in some eases 
they will include a very detailed account of the vicrim's 
work and cxpt»surc hiscor)*. Furthermurv, publically 
available case dockets will typically provide srams infor- 
mation t)n each defendant named in the law'suir. 

The FAC!' Act seeks the same level of public disclosure 
from the mists, which in cflecu can help bridge the 
transparency gap between die two compensation sys- 
tems. Perhaps more importantly, such transparency 
and related public aocuuntabilit)’ would make it more 
dlfhculc for bad actors to intentionally assen incon- 
sistent exposure or medical allegations across various 
trusts and tort defendants. As c’viJcnt by recent eases 


such as thcGarlockbankntptc)’. tran-sparcncycan hi^t- 
lig^t incon.sisrcnr or potentially fraudulent iKhavior, 
and in runt cati deter such activity from perpccuanng 
in the future. 

Conclusion 

The news of the impending UNR trust insolvenc)' is 
likely CO reverberate through the entire trust compensa- 
tion system. A cautionaiv rale to other trusts currenrly 
utilizing similar payment criteria. IJNR's premature 
termination may Hnaliy be a wake-up call to the current 
trust Icudcnihip. and prompt scrioas anisidenidon Rir 
amending the antiquated 'fOI*. With a number of 
trusts lowering Payment Percentages to levels similar 
to UNR, if raises concerm over the premature termina- 
tion of other trusts in the coming years. Moreover, even 
if current operating trusts are able to ward off insol- 
vency. the fact that nearly rwo-doxen trusts have 
dropped dieir net claim payments since 2009 seems 
CO he indicative of a larger, systemic failure of the 
rrusr system as a whole. 

Tile critical mission of .section 524g and rhe implemen- 
tation of an o&bevtoH bankruptcy trust is chat similarly 
situated current and future claimants arc treated 


Figure 14: Year of estimaled Inist insolvency under each initial Payment Percentage* 
OOP • oweus Cornius 


OCP-fibrelioard 
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rquirahly. Yet with no current externaJ oversight of the 
trusts’ post-confirmariun operations, the majorit)’ of 
trusts conArmcJ under section 524g have bailed to 
meet that legal mandate, .^s noted earlier, some trusts 
recently have taken a more conirervative approach to 
claim payments by further reducing their payment 
percentages ro account for a greater than anticipated 
volume of claims. However, had the trusts paid claims 
equitably ro both current and future claimants at 
the initial payment percentage, several trusts would 
already be insolvent or face insolvency in the near 
term. Hur example, Figure I4 shows the year in 
which other currently aaivc trusts would, or would 
have become insolvent if they had not lowered Pay* 
mem Percentages and paid all cbimants equitably as 
initially planned. 

As indicated in Higun* 14, there arc live trusts that 
became operational in 200(> or later, thar would al- 
ready be bankrupt had they continued to pay future 
claimants at the same level as the initial claimants. Nor 
cuinddentally. these trusts all aimpensatcd claimants 
with the same 'I'DP. 

llte latest iteration of scaiun 524g bankiuprcics Itave 
failed to pay claims equitably under the cucrem trust 
governance due in the inaaion of the trust Icadenhip to 
modify compensation standards in light of a greater 
volume of anticipated claims. Heginning with Manville 
and UNR, and continuing with other active trusts 
today, die current class of ciaimancs has been liquidated 
at a higher value than the similarly situated future class 
time and time again. Phis inequitable ta'aimcnt Qtscs 
>alid concerns about wherher the implementation of 
.section !)24g asbestos bankrsiprey plans rhrough the 
taut construct is cfTcctiw without some type of public 
accountability. Kfron.s by public policy makers to create 
more crust rraiuparency have shed some light on the 
issue but wicliout external oversight it is likely that 
Hmirc claimants will continue to be prejudiced. Absent 
changes, it is also pt>ssihlc that other asbestos bank- 
ruptcy trusts like UNR will become insolvent. 
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nal Injury Trust that was not Included in the trust's 
accounting ol* Net Gaimant F.quiT). 
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Vegas, Nevada. 

38. Swprti I. 

59. Annual KtjKm. Summary of Claims Dnjtosed, Finan- 

cial Statements, and .Account of the Trustees of the 
L^NR Asbestos-Disease Oaiois Trust for the Fiscal 
Year Fat Jed Dfcemhcr 3 1 . 2002- 

40. Ibid. 

41. A-bett, API. JTThoipe(0\). Thorpe Insulation, and 
Western Asbestos ail tequin: a lilhig fee. 

42. Western Disease Scitlemcin Trust; LT. Tlturpc Sei- 
ileniem Ttusti and Thorpe Insulation Seitlcmeiu 
Trim. 

43. Second Antendrocni to and Complete Ri.%iatcmem of 
Western .Asbestos Scitlentcni Trust Case Valuatinn 
Matrix, pg. 2- 

44. See Jar example Section 5.7(b)|3) of iltc Kaiser Aluint- 
niint & Cthemica) Corpontion 3rd Amended Asbes- 
tos Disiributioii Prcpu-durcs. 

45. Rc:^nsc oi PUimifTs Repressmted b)’ Water*. Kmus & 
Paul in Opposition to Defense Marion Pro]>oshig 


19 




221 


Vol 30. #4 March 18. 2015 


Disdonirv Rcquircmcnu (or Pmonal Injary Claims lo 
1 1 use 524(g) Asbestos Ttuns, June 20. 2014, 

40. StiTvc Barnn. Boron & Hudtl Touts MDl. Hearittg ott 
RTl’s. October Ib. Hm. 


MEALEY'S LITtGATtON REPORT: Asbestos 


47. Ibul 

48. H.R. 526 'Funhctiiig AsboKts Claim Tcuisparnic)’ 
(FACT) Ad of 2015’ 1 14tb Congrtss. la Session, 
latucry 25. 201 5. • 
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Response to Questions for the Record from Lester Brickman, Benjamin N. 

Cardozo Distinguished Professor of Law, Yeshiva University, New York, NY 

Response to Questions Submitted to Lester Brickman by Chairman Marino of the 
Subcommittee on Regulatory Reform, Commercial and Antitrust Law of the U S. House 
Committee on the Judiciary to Supplement Testimony on “The Furthering Asbestos Claims 
Transparency (FACT) Act of 2015” Hearing. 

1 . Based on your experience, how difficult is it to obtain information from the 
asbestos bankruptcy trusts, and do you think that existing discovery request 
methods are sufficient to access information from the trust? 

A significant part of the strategy of plaintiffs’ counsel in mesothelioma litigation of 
suppressing evidence of plaintiffs’ exposures to the products of reorganized companies is 
preventing defendants in the tort system from obtaining the proof of claim forms filed by tort 
plaintiffs with the trusts. This suppression is because the forms require the claimant to state 
under oath that he has had “meaningful and credible evidence of exposure" to the asbestos- 
containing products of the reorganized companies that funded the trusts. In the same time frame, 
these claimants and their counsel, when suing a defendant in the tort system, assert under oath, 
that they had no exposure to the very products that were the subject of the trust claims. In order 
to prevent defendants from accessing filed trust claims, plaintiffs’ counsel, who exercise 
effective control over the trusts, have drafted trust distribution procedures (TDPs) designed to 
prevent defendants from accessing trust claims and facilitating the fraud that has become a near 
routine practice in mesothelioma litigation. 

Even when defendants succeed after much effort and cost in accessing trust claims, they 
are severely disadvantaged because an intended consequence of the long delay in obtaining 
access, given the limitations on the time allotted for discovery, is that defendants don’t learn 
about plaintiffs’ other exposures, until it is too late to prepare an effective trial plan. 

Plaintiffs’ counsel are seeking to maintain the status quo because the current system 
facilitates the fraudulent suppression of access to trust claims so that plaintiffs in the tort system 
can testify under oath, that they have not been exposed to the products of Owens Coming, 
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Fiberboard, USG, W.R. Grace, Babcock & Wilcox, Federal Mogul, Armstrong World Industries, 
and others, while at the same time submitting claims to all of the trusts established by these 
reorganized companies, stating under oath that they have “meaningful and credible evidence of 
exposure” to these very products. 

I have set forth brief descriptions of the TDPs to which I refer in my Written Statement. 

A further description is available at Lester Brickman, Fraud and Abuse in Mesothelioma 
Litigation, 88 TULANE L. REV. 1071, 1087-1090, 1099-1 1 12, 1 125-1 126 (2014) [“Fraud & 
Abuse”]. 


2. Has there been a history of fraud in asbestos litigation generally, and are there any 
indications that the asbestos bankruptcy trust system is immune from fraud? 

Massive fraud is endemic in asbestos litigation. In 2004, U.S. District Court Judge Janis 
Jack carefully documented massive fraud by lawyers, doctors and screening companies in silica 
and asbestos litigation. Despite her findings that lawyers, doctors and screening companies had 
devised a scheme to “manufacture diagnoses for money,” plaintiffs’ counsel are effectively 
immune from prosecution for fraud. 

Judge Jack’s scathing indictment of rampant fraud in asbestos litigation is at least by 
matched by U.S. Bankruptcy Judge George Hodges’ Estimation Order in the Garlock 
bankruptcy. The very fraudsters whom Judge Hodges identified in his Estimation Order are 
among those who have had principal responsibility for creating the trusts and drafting their 
TDPs. (I suggest that the Subcommittee add Judge Hodges’ Estimation Order of January 10, 
2014 to the hearing record). There is overwhelming evidence that the asbestos bankruptcy trust 
system is not only not immune from fraud, it is immersed in fraud. 
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3 . Do the recent deci sions in the Garlock bankruptcy case reinforce the need for the 
FACT Acf^ 

To curb some of the fraud that has infected mesothelioma litigation, it is necessary to 
provide defendants with ready access to plaintiffs’ trust claim filings. The most efficient and 
least costly way to do so would be by enactment of the FACT Act. In my oral testimony, I stated 
that the arguments raised by plaintiffs’ counsel in opposition to the FACT Act do not have a 
shred of credibility. 

4. Mr. Inselbuch stated in his testimony that defendants can already access the 
information required to be disclosed under the FACT Act through state discovery 
rules. Do you agree with his assessment? 

It is the height of chtitzpah for Mr. Inselbuch to argue that defendants can readily access 
the information required to be disclosed under the FACT Act when his firm has been instrumental 
in drafting the very TDP provisions designed to further the scheme to use the judicial process to 
defraud defendants by insulating trust claims from being accessed by defendants. 

5. Do you think it is credible that there is no fraud in the asbestos bankruptcy trust 
system, when there is such an extensive record of fraud in every other 
compensation program in history? 

No doubt all compensation systems are subject to fraudulent manipulation. In the case of 
asbestos bankruptcy trusts, it is not necessary to generally rely on experience with compensation 
programs. As it testified in my Written Statement, trusts are under the control of plaintiffs’ 
counsel. Trustees selected by plaintiffs’ counsel never take actions which are inconsistent with 
the interests of plaintiffs’ counsel. While several have stated that trusts conduct audits of their 
operations, this is simply false. TDPs are drafted by plaintiffs’ counsel to process claims and 
make payments to plaintiffs’ counsel without any determination of whether a claimant’ s work 
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history is valid. Indeed, the Kananian case clearly demonstrated that work histories are fungible, 
that is, that plaintiffs’ counsel simply conform a client’s work history to the eligibility criteria of 
the 15-25 trusts to which claims are submitted irrespective of the actual work history of the client. 
The consequence of this fraud is that hundreds of millions of dollars are being paid to claimants 
(and their counsel) who do not have valid claims, at the expense of future claimants who may be 
left with insufficient funds. See Fraud & Abuse, id. at 1 126-27. 
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CONGRESSIONAL BUDGET OFFICE 
U.S. Congress 
Washington. DC 20S15 


Douglas W. Elmendorf, Director 


February 3, 2015 


Honorable Bob Goodlatte 
Chairman 

Committee on the Judiciary 
U.S. House of Representatives 
Washington, DC 20515 

Dear Mr. Chairman: 

The Congressional Budget Office has prepared the enclosed cost estimate 
for H.R. 527, the Small Business Regulatory Flexibility Improvements Act 
of 201 5. 

If you wish further details on this estimate, we will be pleased to provide 
them. Tlie CBO staff contact is Matthew Pickford, who can be reached at 
226-2860. 

Sincerely, 

/floy/ UJ f 

Douglas W. Elmendorr^ 

Enclosure 

cc: Honorable John Conyers Jr. 

Ranking Member 


www.Gbo.gov 
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CONGRESSIONAL BUDGET OFFICE 
COST ESTIMATE 


Febioiary 3, 2015 


H.R. 527 

Small Business Regulatory Flexibility Improvements Act of 2015 

As onierej reporlecl by the House Commilleu on the Judiciary on January 2 7, 201 S 


SUMMARY 

H.R. 527 would amend the Regulatory Flexibility Act (RFA) to expand the number of 
rules covered by the RFA and to require agencies to peifonn additional analysis of 
regulations that aflect small businesses. The legislation also would provide new 
authorities to the Small Business Administration’s (SBA’s) Office of Advocacy to 
intervene and provide support for agency rulemaking. Finally, H.R. 527 would require 
the Goveniment .Accountability Office (G.AO) to report on the implementation of the 
legislation. 

CBO estimates that implementing H.R, 527 would cost S55 million over the 2015-2020 
period, assuming appropriation of the necessary' Hinds. Enacting the bill could affect 
direct spending by agencies not funded through annual appropriations; therefore, pay-as- 
you-go procedures apply. CBO estimates, however, that any net increase in spending by 
those agencies would not be significant. Enacting H.R. 527 would not affect revenues. 

H.R. 527 contains no intergovernmental mandates as defined in the Unfunded Mandates 
Refonn Act (UMRA) and would not alTect the budgets of state, local, or tribal 
governments. 

If any federal agencies increase their mandatory fees to offset the costs of implementing 
the additional analysis required by the bill, H R. 527 would increase the cost of an 
existing mandate on private entities to pay those fees. CBO expects that if such 
mandatory fees are increased as a result of the bill, the additional cost of the mandate in 
any one year would fall well below the annual threshold established in UMRA for 
private-sector mandates (SI54 million in 2015, adjusted annually for inflation). 
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ESTIMATED C OST TO THE EEDERAL GOVERNMENT 

The estimated budgetary eft’ect of H R, 527 is sliown in the following table. The costs of 
this legislation fall within budget functions 370 (commerce and housing credit), 

800 (general government), and all budget functions that include fiinding for agencies that 
issue regulations affecting small businesses. 




B\ Fiscal Year, in Millionsot Dollars 


2(115 

2turj 

2017 201* 20l‘) 

202(1 

2015- 

2020 

CHANCES IN SPENDING SH BJECT TO APPROPRIATION 



EstiituKed Atitliori/atioii Level 


‘J 

12 12 12 

12 

no 

EsOituKcd Oulliivs 

2 

7 

HI 12 12 

12 

55 


BASIS OE ESTIMATE 

For this estimate. CBO assumes that the legislation will be enacted in fiscal year 2015, 
that the necessary amounts will be appropriated each year, and that spending will follow 
historical patterns for similar activities. 

CBO is unaware of any comprehensive infonnation on the current level of spending for 
regulatory activities governmentwide. However, according to the Congressional Research 
Service, federal agencies issue 3,000 to 4.000 final rules each year. Most rules, regardless 
of size, arc promulgated by the Departments of Transportation. Homeland Security', and 
Commerce, and the Environmental Protection .\gency (EPA). Most major rules (those 
with an estimated economic impact on the economy of more than SI 00 million per year) 
are issued by the Departments of Health and Human Services and Agriculture, and EP.\. 

H R 527 would broaden the definition of a “rule” for rulemaking purposes to include 
agency guidance documents and policy statements The bill also would expand the scope 
of the regulatory analysis for proposed and final rules to include an e.xamination of 
indirect economic effects on small businesses and a more detailed analysis of the possible 
economic consequences of the rule for small businesses. The legislation defines indirect 
economic effects as any impact tliat is reasonably foreseeable. The legislation also woidd 
require agencies to prepare reports on the cumulative economic impact on small 
businesses of new and existing regulations. 
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Implementing HR. 527 would increase the amount of regulatory analysis that agencies 
would need to prepare, and it would expand the role of the SBA's Office of Advocacy 
and the Office of Management and Budget's Office of Information and Regulatory 
Affairs (01 RA) in tlie rulemaking process. Finally, the legislation would require more 
federal agencies to use paitels of experts to evaluate regulations and to prepare reports on 
the economic impact of proposed legulations on small business. 

Infonnation from OIR.\. SBA, and some federal agencies indicates that the new 
requirements would increase the cost to issue a few hundred of the thousands of federal 
regulations issued annually. Based on that infonnation, CBO e.stimates that 
administrative costs in some regulatory agencies, the SBA's Office of Advocacy, and 
OIRA would eventually increase by a total of about $12 million annually, subject to the 
availability of appropriated funds. We expect that it would take about three years to reach 
that level of effort. The GAO report on the impact of tlie legislation of the Office of 
.Advocacy would cost less than $500,000 to complete, subject to the availability of 
appropriated funds. 


PAY-AS-VOli-GO CONSIDERATIONS 

The Statutory Pay-As-You-Go Act of 2010 establishes budget-reporting and enforcement 
procedures for legislation affecting direct spending or revenues. Enacting fI.R. 527 could 
affect direct spending by agencies not funded through annual appropriations; therefore, 
pay-as-you-go procedures apply. CBO estimates, however, that atiy net increase in 
spending by those agencies would not be significant 


INTERGOVERNMENTAL AND PRIVATE-SECTOR IMPACT 

H.R. 527 contains no intergovernmental mandates as defined in UMRA and would not 
affect the budgets of state, local, or tnbal governments. 

If any federal agencies increase their mandatory fees to offset the costs of implementing 
the additional analysis required by the bill. H R. 527 would increase the cost of an 
existing mandate on private entities to pay those fees. CBO expects that if such 
mandatory fees are increased as a result of the bill, the additional cost of the mandate in 
any one year would fall well below the annual threshold established in UMRA for 
private-sector mandates ($154 million in 2015, adjusted annually for inflation). 
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KS I IMATE PREPARED BV: 

Federal Spending: Matthew Pickford and Susan Willie 
Impact on State, Local, and Tribal Goveniinents: Melissa Merrell 
Impact on the Private Sector. Paige Pipcr/Bach 
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Deputy Assistant Director Cor Budget Analysis 


4 



232 


Pfigc 9 - p. 3 !>cntos?, iiy 71. i:. Cvetor.ic, .'lA/llT; 
Presented to the hTI at Tirlintlton/ Virrrinin - S/7/73 


riie first chart ■shot'fs the actual results of Dr. Selihoff ' s four 
nnrtality stadias of nsheatoa vnrhets. Tha numbers in parentheses 
beside the figures for total number of v'orkors indicate those who 
hevc so far died from all causes. Kie percentage figures alongsida 
the total nunbar ef deaths fma nnhentosis/ lung cancer end 
nesctheliona are based on ‘‘the total nucher of deaths from all 
causes, not on the nurt'er of j-prlters in the study. 

nio most importsnt study of the Tgroap is the second fren the top, 
sho'./ing the deaths fren ashestos-relctcd disease among ali memhars 
of ths'insulction uorhers union, regardless of length of exposure. 
You will note that 3d per cent of those workers »iho have died thus 
far have died frnn one of the tTiroc asbestos-related diseases. 

These, then, ate the facts Or. Celikoff wrks from. This is what 
lie linous free his own investigations. !Ici? let us take a l^cok at 
what ha has done with these figures in order to dramatize "the 
problen. 


Chart number II shtnjs Or. Sclikoff's predictions about cshcatos- 
rulated deatlis in the Dnitcd States. Ilitbout going into details,^ 

Dr, SclUigff has arrived at his projections lyy tiic r.ls(>le procedure 
of multiplying the percentage of deaths fren asbestos-related 
dlseass among his insulation mrhers by tha total number of 
employees in the entire induntry. 

You v;ill also noto that ha has rained his projector’ rlonth estimate 
to onnrtsous heights over the paat year l<y simply increasing the 
base figure of employees e^ipcsed, "hilo still r.'Jtaining the 
percentage rmltipliar cf 34 pnr cant being experienced by the 
insulation workcr-s. 

I night point out tliat this tactic, hoirevot deceptive, has been an 
enorooaa success since each raising of tho ostinntc has caxnnd Tr. 
ficliJroff correspcnfiingly greatnr coverage by the redia. >Io finer 
nxaapla exists of the tt tal gullibility of tiio press than tlia 
manner in tniich it allood its prnjudiecs to bn rnnlpulatad and 
played upon in this situation. — 

Please don't got no wrong. I hnvo no doubt th.at tha insulation 
worhsrs are in f.act dying as rapidly as Dr. rollJ:c'ff says they arc. 

The problem Is tiiat iia has transl.auid their mortality re.'porience 
to tho rest of the entire industry, 'rhicb is conplctely errrnenus. 

In tho first place the estimatotl number of .zi'gilryces in the 
industry is too high — five times too lil.jh to bo precise. Even 
mere important, acecnling to an .analysis by the .hanociation cf 
tore than a dwran mortality stwiies, including those ef Dr. ,4cli- 
hnff, our pccs’.lction is th.at aporoiiimately 23,007 past an;’, prssnat 
employees in the asbestos inc'.n.stry have die,’ or "’ill eventually 
die of asb.osti'a-rnlatnf1 disease. iOiin Is tb.in oaa- thlrtesot-’* 
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CHART MDtCBER I 


DR. I. J. SEMKOFF RESEARCH DATA 




TOTAL DEATHS 
E3011 ASJ3ZS- 
TOSIS, LOT.'G 



o 

o 

ITORSXSS 

OEECRIPTZO:i 
OF COHORT 

CAHCER 6 
• MESOTHELIOKii. 

/aJRTALITl' STUDY OF 
TITO LOCALS OF 
nSULATIOtJ 

uoiasns onios 

625 

(423) 

THOSE TTITE 

A 

OF 20 YEARS 

sxposurx 

149 (3S») 

I:DRT,UITY STUDY OP 
.'JJ. /EMDERS OP 
lESULATlOiS 
tlDRJZRS tEdOH 

17,000 

(1092) 

ALL WORJCEnS 
on ROLLS 
1/1/S7 

368* (348) 

HORT.ALITY STODY OF 
HO.IXEKS HI A 

IIOELD TLAR IZ 
AJIOEITE IHSULA- 
TIOH PLAI!T 

933 

(484) 

EXPOSED ORLY 
TO AMOSITE 
ASKESTOS 

107 (22,15) 

KORTALITY STUDY 0? 

HORRERS ;iT joms- 

MAUVILLE CORP. 

ain^iLLn, h.j., 

PLAIIT •• 

609 

(199) 

THOSE HIT]! 

A 

OP 20 YEARS 
EXPOSURE 

66 (336) 


• 3*10 OF THESE DEATim tTERE AJIOHG THE 5,119 

EfSPLOTEES WITH GHHATER THMI 20 YEARS E-tPOSURE 


••OTirUELIEHED DATA T/3CEI PROM ARTICLE KI 
THE IIEI? YORE POST, JIAY 13 2 


Pa(Te 9-A 
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CHART !inHEEll II 


DR. I. J. SELIKOFF — PREniCTIOWS 


NO. OF TOPJDItS 


DESCRIPTIOII 
OF COHOTtT 



deat:is 


FROM 

ASDESTOSIC, 
tuiJG caijceh e 
HESOTKELIOHA 


.ARTICLE IN NALL 

250,000 

i\LL VQTiKETiS 

STREET JOURNAL 


COmiKNTLy 

- 6/8/72 - 


EMPLOYED IN 

"STUDIES BY DR. 


TEC 

SEIISOFF. . . 


ASBESTOS 

LEAD HIM TO 
PREDICT..." 


INDUSTRY 


85,000* 


ARTICLE HI THE 
HEV; EOEK TIMES 
- 6/13/72 - (S 
DAY.S LATER) - 
"IP OOn EXPER- 
lEIICES . . .ARE A 
GUIDE..,’ 


500,000 ALL IIORKE.RS 

C0KIU3ITLY 6 
PREVIODSLI 

EfffESflDTH 

THE ASBESTOS 
INDOSTEY 


170,000 ■ 


TESTIMOtlY A.T TOXIC 1, '000,000 
.SODSTAJICES 
PJJu'Jaa - 2/21/73 
- "OUR STUDIES 
IllDICATE. . . ’ 


ALL IIOSICERS 
CUirUUITLY, 
PREVIOOSLY 6 
HHO KILL DE 
RI-3>LOYED III 
ASBESTOS 
INDUSTRY IN 
THIS CENTU.RY 


340,000 


AP STORY ON TOXIC 1,000,000 (AS A.nOVE) 

SOD STANCES 
IIEAEIIIIC 


1 , 000,000 

(t'IS-QUOTE) 


• ACTUAL QUOTED PREDICTION W>S 55,000, 
no? THIS INCLUDED DE,ATI!S FROM G1 GVICE?., 
lAJiai I HAVE .5unTR.’i:T>33 FHOti THE TOTAL. 


Pane 5-3 
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Poeie 10 - tiliy As’Histos!, by f’.. Ei'otonic, AI/i/l"'- 
rroscaitcHl to tba ATI at Arlington/ Virginia - 6/7/73 


of Dr* SoliXcff s nost rccont ontlnata/ In addition/ onr figures 
cjioH-that 20 cf tlia 2S.000 c^onths -- or eos — will occur cnong 
thocr in enc insulation troOcsl 

l?illo these cstiicatcs shoali'. bo rernsuring tc those in the nining 
onc/ □iinufacturinn areas of tliij inclustry/ we should not forget that 
5,000 of our woriaian .ire still noino ta flle_r .f asbestos-related 
tliseaso anti that, all things considered , there is ahsolut sly 
nothine that *;e can Co to prevent it, The only thing we can do is 
^ clean un cur plants to assure that those entering the industry 
in the future will not have the sane exsorience. 

I.'ithin the past yaar and a half, the nain thrust cf Association 
effort has chiftad to tha goveranant affairs front. The principal 
agendas in Washington «fit]i which <'0 have been dealing are the 
Occupaticnal Safety and health Adninistrationj th" Invimnnantal 
Protection Iigency; the Fend and Drug /■'doiniatrationj the Duraau of 
'lines; .md/ to a lesser degree, the national Institute of 
Occupationnl .Safety nnd J'oalth, and the national Institutes of 
health, both of iriiioli arc oainly involved in research efforts. 

In ctldltion, a few i;seJ;s ego we trers contacted fcy the rodornl Trade. 
Conoiission, which had roceivet’ a potitica froa the Center for 
Scionce in tha Public Interest rtayicsting an invostigaticn of 
consuruu: uses cf aohestrs for thu purpose of deterrining whether 
cort.iin products ought to W: labeled ns hni.'.rdous and whether 
warnings should he raguirnd on all odvortisenonts for -those pro- 
ducts. On tho basis of a prelinir.ary iieating with an investigater 
from tlie PTC it would npoenr that wu have little to imrry ai;nut in 
this particular area. 

Tha Occupational Safety and noclth Adninistration has bean of 
unomous concam to tho industry over tho past IS months, .hs most 
of you nlro.-idy kneif, the .Association nnpsndod trenandous efforts 
during tho six month period leading to the prnrnilgation of Inst 
•luno's OStlh standards cn nattastos. I thinh it is a g.auge of Uie _ 
offoctivenoss of t.ho total industry involvnncnt in this most ^ 

crucial natter that of ulave.e main rcTuircmants in the ntnndarrts, 
tlio industry position was nccoptod totally by OSiyi on nine cf tho 
cloven, about fifty par cant on n tenth, and totally rajuctetl on 
only one. 

0SI!.A is noti planning to rnt'o tho stand.ord prckngi .ant: we uro *mrh- 
ing closely with then on this project. The first stop will bn tha 
fermation of a 13 man .advisory co'uaittuc to rnview t'lu current 
standards nnd any additional ni>dical and tcclinicnl data that has 
beenru: avallo^ile in the year since the st-nn'lncrts i-ern prcnulgated , 

!'or.’:ing in coupisratina with nine otJior tmd.n asnocintlcnc I’-s havn 
selected four individuals no Indus tn'-;/ldo recrjnmendatirns to OSrJ. 
for tjie four so-called "epTyloyer" snots on the advisory cumittac. 
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Vn<;a 11 - Uh" i\sI.xratos7, by »!,. !'• Cuetonic, AXAA’I- 
Prcsonted to’ths MI at .trlintjton, Vixrrinia - 6/7/73 


la discussing the fomatdLon c£ the advisory connittee *.Hth John 
O'i’oill c! the onfCi Standards Dovolopnent Snetionr VJe were ashed 
to acid a couple of nanss cc the list so that OsnA tcnuld have nore 
of a selection to clioose froa. This we havo agreed to do. 

The cannittec will be given up to nine oonths to coiplets its 
deliberations and prepare Set OSIbV n revised atand.trd package . 

This will bo followed by pohlie hearings, npprerinotoly a year 
from now. 1?e clo not e:cpect tr sue a new standard pz^ulgatcd 
heforo the Fall of 1974, 

It is of courne iapoasihle to determine at this tire what tha nevj 
standards will look like, however, I cjculd venture to say that 
they will certainly not ha less strict than the ones we have 
today, although they will prebaMy ho less confusing and leave 
less rocn for cnpleyer internrotnticjn . Sonothing will ungues- 
tiruiaJsly be done to irgirovc tho current difficulties with the 
conitnring r eguircncnts . 

Tho ctnln function of the national Institute for Occupational S.ifcty 
and Health is to conduct research and to prepare se-called Criteria 
Packages, wUcdi are essentially roe^mandations to OSna for stan- ■ 
dards on various natcrinls, chenicala and activities. Such a 
package on asbestos was prepared by .‘IIOFn at tJio tine of the OSHn 
proceedings last yoor. ITISTn trill not Ire praporing a new or revised 
criteria package for the upconing review of the oshestes standards. 

I do not boliave it trculd he unfair to say that rS all tha agon- 
cios in Oashington dcnling t'ith asbestos . Or. Pelikof f has hod kis 
greatest influence on the young idenlistic scientists and doctors 
at lllO.Stl. Consequently, industry influonco is truakest in this 
agencry. It tras IIIOCII, after all, that made tho nriginnl reconnen- 
dation for a ttio fiber standard in the Onitod iitetes asboston 
industry. 

Heart to Obra, tha Ibivironncntal Protection -hgoncy has the graatest 
potential cf any federal ngoncry for .idvorsoly affecting the future 
of tlie asbestos industry in tills country, not only is t.hn UP.l 
responsible for devaloplng and enforcing air and water pollution 
standards, but the Toxic Euhstarcen Control Act, now ponding in 
Congress, will also bneono an PJA function after pannage. 

Per this reason, I on plsasa'1 to ho chlo to say thnt the nshnstos 
In'lnctry has on excellent rolatlrnship with th.i EP/i. He finer 
proof of this exists than tho fact that there was not a s. ngla 
nnjnr industry racotnendation nade to thu rp.\ .'.t the public hear- 
ings on tlio proposal asbestos cnissinn regulatirnn that was net 
accaptad either in toto or in principle in tho final standards, 
which were published in early /ipril of this year. 

Ha are presently work.ing with the ET.h cn tha dc'/eloenont of waste 
water affluent stonclordn for aaboatoo nanufactiiring plants, "s 
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certainly hope that these standards uill turn out to bo as roaser.- 
nblo as the air pollution rsgulatinns. She prorosne! effluent 
standards ora scheduled to be published in the rsdaral r.egistcc 
sc-isstijas this Smcseri to be follcwad by puJilic hearings r with the 
final standards being prcarolgatad in tha’Fall, perhaps as early as 
October. 

lie are also planning, in the near future, to ccet -in Washington 
r/ith representativas froD the standards rlnvelopiaent and cnferceioent 
branches of the liPft to discuss »;itli then guestions of interpretation 
and compliance policy with regard to the nev air pollution 
ragulations. 

T'a have already resolved one intonsrotatirn gunstion that is of 
special Interest to tho asbestos textile industCT. hpproxicately 
two t/aoks ago I was askod by a r.onber cenpany or the Asscci^tion 
to find out whether the EPh vros planning to require the manufac- 
turers of asbestos safety clothing to registor as potential 
emission sources under the la>r. 

In discussing tlie situation over the phone with EPf. conpilanco ,,, 
officials, I argued that the producors of asbentes safety clothing 
veru net rxmufqcturors ns defined in the rcguletiens but were instead 
only fabricators of an asbestos product, and as such, should not 
have to register as potential cnisslnn sources. 

/.ftor cur phono conversation ended, a heief neeting was held oiacng 
tho EP.\ cnmpliancn pscpla. I wns thon called hack and Infomod 
that they agreed t;ith mo that t.*jo safety clothing producers should 
not be required tc register. 

Wbilo this rather cincr problem too): approximately an hour and a 
half and ti'O or throe plu:no calls to resolve, it in indicative of 
tha type of day-to-day servlcss that tho .Association provides fer 
its member comnanies. 

OvsT the post year the Pood and L'rug fdninlstratioa has shmm an 
increased interest in asbostoR os a pcsniblc hazardous contaiainant 
in various fcods, heveragos and drugs. I.atc in ln73 they set up on 
as)}cstos task force to roviow t)ic situation and to propose regula- 
tions and guidelines where appropriate. 

”hU3 far they have concentrnted their efforts in tiro are.'.s 
— on tha uso of ns])catos-contani.natod talc in feed pncfcnging and 
in cnsDctlcs, and sscomUy, on tha use of asbestos calulnso filter 
pads in tins bevorags and lirvig industries. 

In our first auieti:ig with tJio rwi tas): force last Deverher on t!io 
filter problem, thay dnnonstratoC anti adnittaf to an appalling 
ignorance about the hnnlt!i .h.itards of asbestos. Since than, t-’ioy 
liuVa goeuen one hack rt a lot so.-.rtar, due at lunst in part tc th.i 
tronondous amount of data .-nd information which t;in .'.n*oolnt'irin 
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has been supplying to them- As a ccnacquencc# the FDA is to^»ay 
less panicky a}>out asbestes and therefore less li}:ely to propose 
foolish# unsupportablo regulations, spohesracn froo the PDA have, 
in fact# defended the filter indust^ against covironaentalist 
ottacics in the press and cXscuhoro in recost Donths. This is# 
gulto obviously# a healthy sign. 

Our octivities in the area of Congressional rolntions have been 
quite jainiAal to datSf although vc arc preparing for the upccoing 
struggle in Congress over worl:nan*s coispensation reforn# at tihieh 
tiian esbestos is unquestionably going to bo rnched over the coals 
by Or. Selikoff and by representatives of organised lobar. 

Unfortunately, the Association has neither the pnnpotrer nor the 
tirte to oiabark on a full-scale legislative Infosnation progrsn. 
v;e have net on occasion (fith the legislative axvl lcg:*.l assistants 
to various Senators who have attocked asbestos# however ituch more 
needs to bo done in this area and I an afraid individual nenber 
conpaaias ora going to have to bo the prine boll carriers and not 
the Association. ^ 

For assoatially the sore reason, our govemsent activities at tlie 
state and local level have declined to essentially zero over the 
past year and a half. This has not been too serious a deficiency* 
as laost of the authority of tho cities and states in asbestos con- 
trol has been usurped hy various Federal regulatory agencies, 
bnnetholoss, taore individual company activity is required at these 
levels of government. 

In conclusion# I thinJ: we con all be justifiably pleased with T^hat 
us have been able to accomplish in the past few years in resolving 
the cornucopia of interrelated problems that constitute tho 
asbestos-health situation. 

Our plants ace cleaner and nur workmen bettor protectee!. The gene- 
ral public has been ohovm to bo in no dongcr frea asbestos. If it 
over v/as. VThilo we have been regulated extensively, fer titc least 
part tho standards that hove been developed have net been as bad as 
we fenred they might be# and in some enses they turned out far bat- 
ter than wo evor dared hope. In addition# while wc aro otill taking 
our lun^a in the public press# the not effect of all this adverse 
publicity has been shntra to bo surprisingly small. 

Ve have siieated n lot and ue have groaned a lot# but wc am still 
standing and wo ora still viohlo. 2 sense today v*ithln tho indus- 
try a greater feeling of confidence in the future than at any tine 
in the post few years. Out we must not rest contented. 

Vq muct remember tltat Dr. Selikoff has to data been far less suc- 
cessful than our industry hns in influencing tho decisions of the 
various govcmmont.al regulatory nguncics. This ''ill rsnke ]vim try 
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